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Court File No. CV-17-11846-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. 

C-36, AS AMENDED 

 

IN THE MATTER OF A PLAN OF ARRANGEMENT AND COMPROMISE OR 

ARRANGEMENT OF SEARS CANADA INC., CORBEIL ELECTRIQUE INC., S.L.H. 

TRANSPORT INC., THE CUT INC. SEARS CONTACT SERVICES INC., INITIUM 

LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND 

SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC., 

2497089 ONTARIO INC., 6988741 CANADA INC., 1001171 CANADA INC., 1592580 ONTARIO 

LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 16886 CANADA INC., AND 

3339611 CANADA INC.  

 

NOTICE OF MOTION 

(Motion for a Declaration of Trust) 

 

Alaris Income Growth Fund Partnership ("Alaris"), will make a motion before a judge of the 

Ontario Superior Court of Justice (Commercial List) on February 15, 2018, at 10:00 a.m. or as soon after 

that time as the motion can be heard, at 330 University Avenue, Toronto, Ontario. 

 

PROPOSED METHOD OF HEARING: The motion is to be heard orally.  

 

THE MOTION IS FOR: 

1. An Order (the "Trust Order") substantially in the form attached at Tab 3 of the Motion Record, 

inter alia: 

(a) if necessary, abridging the time for service of this Notice of Motion and the Motion 

Record and dispensing with service on any other person other than those served; 

(b) Declaring the funds in the amount of $837,500 (the "Trust Funds") received by Sears 

Canada Inc. ("Sears") in the Receivership proceedings of SHS Services Management Inc. 

et al ("SHS") to be held in trust on behalf of Alaris, or in the alternative deeming a 

constructive trust in respect of the Trust Funds in favour of Alaris; 

(c) Directing Sears to immediately pay the Trust Funds to Alaris; 
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(d) Directing that Sears provide an accounting for the Trust Funds;  

(e) Directing Sears to hold an amount equal to the Trust Funds in a segregated account 

pending determination of the merits of their Application; 

(f) Awarding costs on a solicitor and client basis to Alaris; and  

(g) Such other relief as to this Court may seem just.  

THE GROUNDS FOR THE MOTION ARE: 

Background 

2. Alaris and Sears are both secured creditors of SHS and parties to various agreements as described 

below. 

3. Sears was granted protection from their creditors under the Companies' Creditors Arrangement Act, 

R.S.C. 1985 c. C-36, as amended (the "CCAA") pursuant to the Initial Order of the Ontario 

Superior Court of Justice (Commercial List) dated June 22, 2017, as amended and restated. 

Trust Order 

4. On October 31, 2013, Sears and Alaris (collectively referred to as the "Parties") entered into an 

Inter-Creditor Agreement ("Inter-Creditor Agreement"), whereby Sears and Alaris agreed that 

any proceeds of enforcement of their respective security agreements with SHS would be divided 

equally.  The Inter-Creditor Agreement also provided that if either Party received funds from 

enforcement proceedings, that Party was required to hold 50% of such funds in trust for the other 

Party.   

5. SHS was placed into receivership and bankruptcy.  Sears and Alaris agreed (the "Distribution 

Agreement") that the net proceeds arising from the sale of various assets and the collection of 

accounts receivable by the Receiver of SHS, to which both Parties' security attached, would be first 

issued by the Receiver to Sears and that Sears would then send Alaris' share of the funds to Alaris 

within two (2) days. 

6. The Parties also separately sued the guarantors of SHS on their guarantees. Each Party realized a 

settlement in respect thereof.  An Enforcement Proceeds Allocation and Distribution Agreement 

(the "Enforcement Proceeds Agreement") was executed, under which a net amount was to be 

paid by Sears to Alaris. 
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7. The Distribution Agreement and Enforcement Proceeds Agreement are expressly stated to be 

subject to the Inter-Creditor Agreement. 

8. In April, 2017, Sears received a total of $1.5 million from the SHS Receivership in respect of funds 

which the parties agreed were to be divided between the Parties pursuant to the Inter-Creditor 

Agreement and Distribution Agreement, and $800,000 from guarantors of SHS, which was subject 

to the Enforcement Proceeds Agreement and the Inter-Creditor Agreement. Half of these funds 

were to be held in trust for Alaris, subject to a netting of funds under the Enforcement Proceeds 

Agreement. 

9. Commencing in April, 2017, Alaris requested that Sears pay the funds held in trust and due to 

Alaris under the above Agreements, Sears did not respond.   

10. Sears entered into proceedings under the CCAA on June 22, 2017.  When further demand was 

made by Alaris upon Sears for the funds owing under the Inter-Creditor Agreement and the 

Guarantee Distribution Agreement, Sears responded that the monies had not been kept separate and 

apart and had been comingled.  As a result, Sears claims that the funds are no longer subject to a 

valid trust claim. 

11. At all times, Sears was aware of its trust obligations to Alaris, and notwithstanding this knowledge, 

Sears deliberately comingled the Trust Funds. 

12. Sears has been unjustly enriched by the amount of the Trust Funds due to its actions. 

13. Such further and other grounds as counsel may advise and this Court may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion: 

14. The Affidavit of Darren Driscoll sworn October 19, 2017; and 

15. Such other material as counsel may advise and this Court may accept. 

December 20, 2017 Field LLP 

400, 444 – 7 Avenue S.W. 

Calgary AB  T2P 0X8 

Lawyer:  Douglas S. Nishimura 

Phone Number: (403) 260-8548 

Fax Number: (403) 264-7084 

Email Address:  dnishimura@fieldlaw.com  

Lawyer for Alaris Income Growth Fund Partnership 

To:   The Service List 
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Court File No. CV-17-11846-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

THE HONOURABLE MR. JUSTICE HAINEY   THURSDAY, FEBRUARY 15, 2018 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. 

C-36, AS AMENDED 

 

IN THE MATTER OF A PLAN OF ARRANGEMENT AND COMPROMISE OR 

ARRANGEMENT OF SEARS CANADA INC., CORBEIL ELECTRIQUE INC., S.L.H. 

TRANSPORT INC., THE CUT INC. SEARS CONTACT SERVICES INC., INITIUM 

LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND 

SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC., 

2497089 ONTARIO INC., 6988741 CANADA INC., 1001171 CANADA INC., 1592580 ONTARIO 

LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 16886 CANADA INC., AND 

3339611 CANADA INC.  

 

ORDER 

(Declaration of Trust) 

 

THIS MOTION, made by Alaris Income Growth Fund Partnership ("Alaris"), pursuant to the 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. c-36, as amended (the "CCAA") for an Order of 

direction with respect to certain funds currently held by Sears Canada Inc. ("Sears"), was heard this day 

at 330 University Avenue, Toronto, Ontario. 

 

ON READING the Notice of Motion of Alaris and on hearing the submissions of respective 

counsel for Alaris, the Monitor and such other counsel as were present, no one else appearing although 

duly served as appears from the Affidavit of Service of Elvina Hussein sworn ______________, filed:  

SERVICE AND DEFINITIONS 

1. This COURT ORDERS that the time for service of this Notice of Motion and the Motion Record 

here is hereby abridged and validated so that this Motion is properly returnable today and hereby 

dispenses with further service thereof. 

2. THIS COURT DECLARES that the funds in the amount of $837,500 (the "Trust Funds") received 

by Sears in the Receivership proceedings of SHS Services Management Inc. et al ("SHS") were 

received and held in trust on behalf of Alaris. 
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3. THIS COURT ORDERS that Sears forthwith pay the Trust Funds to Alaris. 

4. THIS COURT ORDERS that Sears provide an accounting for the Trust Funds. 

5. THIS COURT ORDERS that costs on a solicitor and client basis are hereby awarded to Alaris. 

 

__________________________________ 
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