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Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c.
C-36, AS AMENDED

IN THE MATTER OF A PLAN OF ARRANGEMENT AND COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL ELECTRIQUE INC., S.L.H.
TRANSPORT INC., THE CUT INC. SEARS CONTACT SERVICES INC., INITIUM
LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND
SOURCING CORP., SEARS FLOOR COVERING CENTRES INC,, 173470 CANADA INC,,
2497089 ONTARIO INC., 6988741 CANADA INC., 1001171 CANADA INC., 1592580 ONTARIO
LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 16886 CANADA INC., AND
3339611 CANADA INC.

NOTICE OF MOTION
(Motion for a Declaration of Trust)

Alaris Income Growth Fund Partnership ("Alaris™), will make a motion before a judge of the
Ontario Superior Court of Justice (Commercial List) on February 15, 2018, at 10:00 a.m. or as soon after

that time as the motion can be heard, at 330 University Avenue, Toronto, Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:
1. An Order (the "Trust Order") substantially in the form attached at Tab 3 of the Motion Record,

inter alia;

@) if necessary, abridging the time for service of this Notice of Motion and the Motion

Record and dispensing with service on any other person other than those served;

(b) Declaring the funds in the amount of $837,500 (the "Trust Funds") received by Sears
Canada Inc. ("Sears") in the Receivership proceedings of SHS Services Management Inc.
et al ("SHS") to be held in trust on behalf of Alaris, or in the alternative deeming a

constructive trust in respect of the Trust Funds in favour of Alaris;

(c) Directing Sears to immediately pay the Trust Funds to Alaris;
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(d) Directing that Sears provide an accounting for the Trust Funds;

(e) Directing Sears to hold an amount equal to the Trust Funds in a segregated account

pending determination of the merits of their Application;
4] Awarding costs on a solicitor and client basis to Alaris; and

(9) Such other relief as to this Court may seem just.

THE GROUNDS FOR THE MOTION ARE:

Background

2.

Alaris and Sears are both secured creditors of SHS and parties to various agreements as described

below.

Sears was granted protection from their creditors under the Companies' Creditors Arrangement Act,
R.S.C. 1985 c. C-36, as amended (the "CCAA") pursuant to the Initial Order of the Ontario
Superior Court of Justice (Commercial List) dated June 22, 2017, as amended and restated.

Trust Order

On October 31, 2013, Sears and Alaris (collectively referred to as the "Parties") entered into an
Inter-Creditor Agreement ("Inter-Creditor Agreement™), whereby Sears and Alaris agreed that
any proceeds of enforcement of their respective security agreements with SHS would be divided
equally. The Inter-Creditor Agreement also provided that if either Party received funds from
enforcement proceedings, that Party was required to hold 50% of such funds in trust for the other

Party.

SHS was placed into receivership and bankruptcy. Sears and Alaris agreed (the "Distribution
Agreement") that the net proceeds arising from the sale of various assets and the collection of
accounts receivable by the Receiver of SHS, to which both Parties' security attached, would be first
issued by the Receiver to Sears and that Sears would then send Alaris' share of the funds to Alaris

within two (2) days.

The Parties also separately sued the guarantors of SHS on their guarantees. Each Party realized a
settlement in respect thereof. An Enforcement Proceeds Allocation and Distribution Agreement
(the "Enforcement Proceeds Agreement"”) was executed, under which a net amount was to be

paid by Sears to Alaris.
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10.

11.

12.

13.

The Distribution Agreement and Enforcement Proceeds Agreement are expressly stated to be

subject to the Inter-Creditor Agreement.

In April, 2017, Sears received a total of $1.5 million from the SHS Receivership in respect of funds
which the parties agreed were to be divided between the Parties pursuant to the Inter-Creditor
Agreement and Distribution Agreement, and $800,000 from guarantors of SHS, which was subject
to the Enforcement Proceeds Agreement and the Inter-Creditor Agreement. Half of these funds
were to be held in trust for Alaris, subject to a netting of funds under the Enforcement Proceeds
Agreement.

Commencing in April, 2017, Alaris requested that Sears pay the funds held in trust and due to
Alaris under the above Agreements, Sears did not respond.

Sears entered into proceedings under the CCAA on June 22, 2017. When further demand was
made by Alaris upon Sears for the funds owing under the Inter-Creditor Agreement and the
Guarantee Distribution Agreement, Sears responded that the monies had not been kept separate and
apart and had been comingled. As a result, Sears claims that the funds are no longer subject to a

valid trust claim.

At all times, Sears was aware of its trust obligations to Alaris, and notwithstanding this knowledge,

Sears deliberately comingled the Trust Funds.
Sears has been unjustly enriched by the amount of the Trust Funds due to its actions.

Such further and other grounds as counsel may advise and this Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion:

14.

15.

The Affidavit of Darren Driscoll sworn October 19, 2017; and

Such other material as counsel may advise and this Court may accept.

December 20, 2017 Field LLP

To:

400, 444 — 7 Avenue S.W.

Calgary AB T2P 0X8

Lawyer: Douglas S. Nishimura

Phone Number: (403) 260-8548

Fax Number: (403) 264-7084

Email Address: dnishimura@fieldlaw.com

Lawyer for Alaris Income Growth Fund Partnership
The Service List
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Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, RS.C. 1985, c.
C-36, AS AMENDED

IN THE MATTER OF A PLAN OF ARRANGEMENT AND COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC,, CORBEIL ELECTRIQUE INC,, S.L.H.
TRANSPORT INC., THE CUT INC, SEARS CONTACT SERVICES INC., INITIUM
LOGISTICS SERVICES INC,, INITIUM COMMERCE LABS INC,, INITITUM TRADING AND
SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC,,
2497089 ONTARIO INC., 6988741 CANADA INC,, 1001171 CANADA INC., 1592580 ONTARIO
LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC,, 16886 CANADA INC., AND
3339611 CANADA INC,

AFFIDAVIT OF DARREN DRISCOLL
(Sworn October 19™, 2017}

I, DARREN DRISCOLL, of the City of Calgary, in the Province of Alberta, MAKE OATH AND
SAY THAT:

1. I am the Chief Financial Officer of Alaris IGF Corp. and Alaris Royalty Corp. (the two partners
of the Applicant, Alaris Income Growth Fund Partnership) ("Alaris™) and as such, have
knowledge of the matters hereinafter deposed to, except where stated to be based on information

and belief, in which case I have stated the source of the information and believe it to be true.

2. I swear this Affidavit in support of a motion by Alaris for an Order declaring funds in the amount
of $837,500 (the "Trust Funds") received by Sears Canada Tnc. ("Sears") in the Receivership
proceedings of SHS Services Management Inc. et al ("SHS") to be held in trust on behalf of

Alaris and directing Sears to pay the Trust Funds to Alaris, plus related relief,

3. SHS was a company which installed and serviced appliances sold by Sears to Sears' customers,
SHS received loans for its operations from both Sears and Alaris, who cooperated extensively

with each other in the financing process.

4, On October 31, 2013, Sears and Alaris {collectively referred to as the "Parties™) entered into an
Inter-Creditor Agreement ("Inter-Creditor Agreement"), whereby the Parties agreed that any
proceeds of enforcement of their respective security agreements with SHS would be divided

equally. The Inter-Creditor Agreement also provided that if either Party received funds from
C3302864.D0CX;3



enforcement proceedings, that Party was required to hold 50% of such funds in trust for the other

Party. Attached hereto and marked as Exhibit "A" is a copy of the Inter-Creditor Agreement.

5. SHS was placed into receivership and bankruptcy. The Parties cooperated in this process, to the
extent that Sears asked Alaris to be the applicant in the bankruptcy, action to avoid negative
publicity for Sears in its dealings with any Sears customers and trade creditors affected by SHS's
bankruptcy. During the receivership process, The Parties entered into an agreement aimed at
carrying out the effect of the Inter-Creditor Agreement (the "Distribution Agreement") in the
context of the Receivership. The Distribution Agreement provided that all net proceeds from the
sale of various assets and collection of accounts receivable by the Receiver of SHS, to which both
Parties' security attached {called "Split Funds") would be first sent by the Receiver to Sears,
Sears would then send Alaris' share of the funds to Alaris within two (2) days. Funds against
which Alaris’ security did not attach (called the "Non-Split Funds") were not divided. The
Receiver was to determine the calculation of the Split and Non-Split Funds. Attached hereto and

marked as Exhibit "B" is a copy of the Distribution Agreement.

6. At no time did Sears deny the effect of the Inter-Creditor Agreement. The Distribution

Agreement simply recognized and settled issues regarding "Split Funds” and "Non-Split Funds".

7. The Parties also both pursued the principals of SHS on their guarantees. Fach Party agreed to a
settlement with the guarantors Sears and Alaris entered into an Enforcement Proceeds Allocation
and Distribution Apreement (the "Enforcement Proceeds Agreement"), under which a net
amount arising from the two settlements was to be paid by Sears to Alaris. Attached hereto and

marked as Exhibit "'C" is a copy of the Enforcement Proceeds Agreement,

8. The Distribution Agreement and Enforcement Proceeds Agreement are expressly stated to be

subject to the Inter-Creditor Agreement.

9. 1 am advised by counse] for Alaris that the Receiver of SHS has confirmed that Sears received a
total of $1.5 million from the SHS Receivership to date in respect of "Split Funds" to be divided
between the Parties. The funds were sent via wire transfer on April 20, 2017. The Receiver
confirms that Daniel Westreich, Sears' Vice President, Central Operations and Senior Corporate
Counsel ("Westreich™), provided the Receiver with wire instructions and was notified of the
payment. The Receiver's calculation of the Split and Non-Split Funds was never challenged by

Sears or Alaris.

10. Foliowing the distribution by the Receiver to Sears, | made several inquiries with Westreich, who

was my counterpart at Sears with respect to this matter who | had dealt with for the entirety of the
(3302864 DOCK;3
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12.

13.

14.

SWORN BEFORE ME at Ele Clty of Calgary, )
in the Province of Alberta Ahis /7 f day of _
October 201 '

dealings between Sears and Alaris with respect to SHS and who signed all three agreements
referred to above on behalf of Sears. While most of my communications were by telephone,
attached hereto and marked as Exhibit "D" is a copy of an email with respect to Alaris'

allocation, which is typical of the type of communication between Sears and Alaris.

In addition, counsel for Alaris made inquiries with counsel for Sears as to when the net payment
of $87,500 due to Alaris under the Enforcement Proceeds Agreement would be made. 1t should
be noted that Alaris originally included a trust condition with the delivery of the Enforcement
Proceeds Agreement, however, Sears' counsel did not wish to agree to the condition and it was

withdrawn, Attached hereto and marked as Exhibit ""E" is a copy of this correspondence.

Responses by Sears and its counsel to the foregoing inquiries were continually delayed. Then, on
June 22, 2017, Alaris learned that Sears had entered into proceedings under the Companies’
Creditors Arrangement Act ("CCAA"). Counsel for Alaris immediately made inquiries with the
law firm who had been dealing with the SHS matters on behalf of Sears. That law firm in turn

advised counsel for Alaris to contact Sears CCAA counsel and the Monitor.,

Attached hereto and marked as Exhibits "F" to "I", are copies of letters exchanged between
counsel for Alaris counsel for Sears. As maybe seen by the correspondence, Sears now takes the
position that, notwithstanding the foregoing agreements, the proceeds of the SHS Receivership

received by Sears are not held in trust for Alaris simply because those funds were co-mingled.

At all times, Westreich was aware of the Inter-Creditor Agreement and its provisions. He and I
discussed the fact that funds received by Sears would be held on behalf of Alaris on many
occasions. Accordingly, Westreich was fully aware that those funds should not have been put
into Sears’ general account for its own use. Notwithstanding this, based on Sears' assertion that
the funds were not segregated after the Receiver sent them to Sears, it appears that he deliberately

allowed the funds to be co-mingled.

y_ Kl 2y
) DARREN DRISCOLL
) f
)

AH etﬁ"ﬁ’ﬁd lic for the Province of Alberta

MICHAEL DONALD ERVIN
A Commissioner For Oaths/Notary Public
in and for the Province of Aiberia
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INTERCREDITOR AGREEMENT

THIS AGREEMENT is made October 31,2013

AMONG:
SHS SERVICES LIMITED PARTNERSHIP
{the *Borrower™) -
AND:A
S8 SERVICES MANAGEMENT INC.
(e *GPM
AND:
INSTALLATION SERVICES ORG. LTD.
(“],SO”)
AN
- PAUL VERHMOERF | /]
- |Thig is Exhibit ] :
in referred 1o In the Affidavit
DN e
TR PR VR - Swofn befor this Wi claw day of
STEPHEN VERHOEEF f” { ﬁr%‘b e ~—m‘ '
AND: L » ‘
SEARS CANADA INC. /@ﬁé’ﬁ 1% g_aths i and ot tha Provings of Aberia_}
{“Sears™) A Commissioner For Oaths/Notary Public
: in and for the Province of Alberta
AN '
ALARIS INCOME GROWTH PARTNERSHLP
{Adaris™)
WHEREAS:
A, Pusstant fo a loan agreement doted as of the date hereof (the *Sears Loan
Agrecoent™) made between the Borrower, #s borrower, und Sears, as Tender, Sears
has provided a loan to the Dabtor in the prineipal amount of CADSZ2,000,000 { the
“Hears Principal Amount™).
B. Pursuant lo a loan agreement dated as of the date hereof (fhe “Alaris Loan

Agrecment” and, together with the Sears Loan Agreement, the “Loms Agreements”)
made between the Borrower, as borrower, and Alars, a5 fender, Alarishas provided a

SRS




L.
e

Tosn to the Debtor in the principal tnount of CADS2,000,000 {the *Alaris Prineipal
Amount”),

e Purauant to the Cuarantees (as defined below), the Guarantors {as defined below)
have provided guarantess in favour of sach of Sears and Alaris in respect of the
poyment and performance of the ebligations as sel oul in he Loan Agreements.

D, Pursuant to the Securlty (as defined below), the Debrors (as defined below) have euch
encumbered (or will eneumber) all of their respective present and future essets,
property and undertaking (the “Collateral”™) separately in favour of eacl of Sears and
Alaris to secure the payment and performance of the obligations a3 set out in the
Loan Agreements and the Guarantees. '

E. Bach of Sears and Alaris are prepared to sbare with each other any property
(including proceeds) received by either of them pursuant to the exercise of sither of
their respective rights under the Security, the Guarantees and the Loan Agreements,
as applicable, and the parties wish to outiine the circumstances and manner in which
such sharing will oceur,

NOW THEREFORE WITNESS. in consideration of the mutual covenanls contained herein

and the advance of funds to the Borrewer pursugnt to the Loun Agreements and other good dnd
valuable vongideration, the receipt and sufficiency of which are hereby acknowledged, the parties
hereto covenart and agree as follows:

1.}

()

{b)

{e)

(4}

ARTICLE }
DEFINITIONS

In this Apresntent, unless there is something ip the subject matter ov contaxt inconsistent
therewith:

“Alaris Loan Agreement” has the mouning aseribed thereto in paragraph B ofthe recitals to
this Agreement;

“Alurie Principal Amount” has the meaning aseribed thereto In preagraph B of the recitals
to this Agresmoent;

“Coflateral™ hag the meaning asceribed thereto in paragraph D of the recitals to this
Apgrosment;

“Dehtors” means, coltectively, the Rorower and the Guarantors and “Debtor” meany any of
them individually as the context requires; T

“Guarantees” means, collectively, the guarantess granted to the Seclred Parties by the
Chugrantors described in Schedule A hereto, 85 the sume may be amended, réstated, replaced
or otherwise modified from tme w time o accordanee with the tenng of this Agresment;

160193244
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e

(h)

{H

{1

(i}

)

2.1
(&)

{t)

2.1

2.3

L3

“Guarantors” means, collectively, the GP. 180, Paul Verhoetf and Stephen Verhoeft and
“Guarantor” means any of them individually as the context requires;

“Other Guarantees and Seeurity™ means, collectively, (i all guarantees granted to Sears by
the Guarantors to the extent that such guarantees ace granted in respect of obligations other
than in respect of thie payment and performance of the obligations as set outin the Sears Loan
Agreement and (53 all security interests granied to Sears by the Debtors to the extent that
sueh security interests secure the payment and performance of obligations other than the
obligations us sef out in the Seors Loan Agreement; ‘

“Prinuipal Amount” meany, colloctively, the Sears Principal Amount and the Alaris

" Principal Amount; and “Principal Amount” means any one of such amounts, as the case

iy be;

“Sears Loan Agreoment” has the meaning ascribed thereto in peragraph A of the revitals to
this Agreement; -

“Sears Pritcipat Amount” has the meaning sseribed thereto in parngraph A of the recitals to
. p g
this Agreement;

“Seeured Prrties” means, collectively, Ssars and Alaris, and *Secured Party” menns any
one of then; and :

“Security” means the security inlerests granted to the Seoured Parties by the Debtors
pursuant to the scourity agreements described in Schedule A hereto, us the same may be
amended, rostated, repinced or otherwise modifled from time to time fn accordance with the
terms of this Apgreement,

ARTICLE 2
RANKING OF LOAN AGREEMENTS AND SECURITY;
SHARING OF PROCEEDS

The Seeured Particy and the Debtors heveby agree that as among the Secured Parties:

the Security held by oach Secured Party shall rank parf pasyu (boing the same level of
privrity and rateably based on the Sesured Parties’ respective aggreguie Principal Amounts);
and

the indebtedness evidenced by the Loan Agreements and the Guarantees shail rank and be
repaid by fhe Debtor at all times on o pard passy busis,

Any and all defoults under any one of the Loan Agreements shall be deemed to be a
coneurrent detault under all oFthe Loan Agreements, upon which one or more of the Secured
Parties shall be entitled, subjsct to Section 2.4 hereof. to exercise any and alt of the remedies
untler the terms of the Loan Apreements, '

If any of the Secured Partes eleets 10 take steps to demand or olherwise enforce its rights
arlsing under or pursuant to jts respective Loan Agreement or the Guarantees or the Security

1608 24 4
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held by it pursuant to its respective Loan Agtesment (whether scheduted or unscheduled and
whuther at, before or after the scheduled maturity of any such indebtedness), any meney or :
propesty realized by the Secured Parly in so enforeing such Loan Agretiment, Guarantees or '
Seewrity shall be received in trust and held by it as (rustee for the benefit of the Secured
Parties and shall be sepregated from other funds and property of the party having received
such money or propedy.  Any payment of money or any proporty received by the
enforcement of such Loan Agreement, Guarantee ar Security, as appliceble, by a Secured
Purty shall be sharad and shall be applied in payment meeably and proportionately amangst
the Secured Parties according to their respective Principal Amount(s), and no Secured Party
shall yeeeive praceeds in excess of fhe amount to which such Secured Party is entitled
pursusnt to the obligations svidenced by its respective Loan Apreement, Notwithstanding
the foregoing, if n Socured Party (or Seeured Partios) advances or spends money for the
purposes of enfureing any Loan Agreement, Guaranies or Security, then such Secured Parly
(ot Seeured Parties) shall be entitled to receive, in priority to the other Secured Pacties,
proceeds from the enforeement of sueh Loa Apreement, Quarantee or the Security up to the
amount of the mouey reagonably advanced or spent for the purposes of enforcerhent, pro rata
amortg the Secured Partles who advanced or spent money tor the purposes of enforeement,
based oo the amount of money so advanced or spent,

24 All ponsents. waivers, enforcement, soceleration sights and other Secured Party decisfons
related to the enforcement of the Loan Agresments, the Guarantees and the Security shall be
a vnaninipus decision of the Secured Parties, provided that i Alaris and Sears cannot agres
whether to enforce any Loan Agreemont, Guazantee or Seourity following a default, after the
expiry of a period of 15 days after any such default, the Secured Party wishing to demand
under its Lonn Agreement and enforce its Guarantees and Security shall be entitled to
proveed with such enforcement provided that all proceeds of any such enforvement shatl bo
shared gquaily between the Secured Parties in accordance with the tetms of this Agreement.

The fifteen (1 5) day period can be shortened or waivad by mutual agreement of the Seoured P
Barties.

bd

5 The parties hereto agree that it i their intention that the Alaris Collateral ond the Sears
Collaters) be identical, fn Rrtherance of the foregoing, the parties hereta agroe, subject to the
other provisions of this Agreement. upon request by either Secured Party, to cooperate in
good faith from dme 1o dme in order to determine the specific items included in their
respective Collatersi and the steps taken Lo porfect thejr respective securlly interests thereon
pursuart to the Seonrity,

2.6 Bach Secured Party may, sceept as atherwise expressty provided herein, amond or velease
any of the Guemrantees and the Security held by it, compromise or alter any of the Guarantees
or Security hekd by it, grant time or othor indulgences to the Debtors and otherwise deal with
the Debtors and the Security held by it as such Secured Party may think £it, subject always to
the provisions of this Agreement. Notwithstanding the forepoing, each Sevured Party
represents that the executed Guarantees and Secuarity delivered o the other Secured Pasty on
the date hereof are the only documents granting a guaraniee or secusity over the Collateral
granted i favour of such Secured Party (other than, in the case of Sedrs, the Other
Guaranitees and Security) and agrees not w amend the Loan Agreement, Guarntees ot the
Security held by it i effect on the date hereof without the ¢oisent of the ather Secured Party.

T 2,4
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2.8

2.10

<5

Euch Secured Party agrees that (1) there is no subordination of payment under of either of the
Sears Louan Agresment or the Alarls Loan Agreement and (i{) prior to the aceeleration of the
obligations under its Loan Agreement, each Secured Party shall be entitled to receive and
retain all schedited payments received from the Debtors which are made in accordance with
the terms of such Sccured Party's Loan Agreement. Any prapayment received by elther
Becured Party shall be shared on a parf passu basis with the other Secured Party, unless the
Becured Partles otherwise agree,

The Secirity held by each Secured Party shall be treated as having equal priority and shail be
an encumbrance on the Collateral and shall rank. in all respects, pari paysiwith each other
a8 provided herein notwithstanding:
@) the dates of exeeution and delivery of the Loan Agreement or the dates of
attachment, registration or the method of pecfection, or the invalidity of, all oy
any part of the Guarantees or the Security,

(b)  the dates upun which the Principal Amount was advanced by the Socured
Party 1o the Borrower;

{¢)  the date of any default under the Loan Agreement or the taking of any
enforcement proceetlings, inctuding possession, with respeet 1o the
Guarnntees or the Segurity;

(d)  the rules of priority established under epplicable law;

(&) any defeet in, or non-perfiction, setting aside, or avoidence 0 £ the Security of
any Securad Party;

") the modification o the Sears Loan Agreementor the Alaris Loan Agreement

us permitted by section 2.6 hereol,

() the exchange of 4 securlty interest In any Collateral for 4 security interest in
ather Collateral;

(h the sommencemaent of a praceeding under the Bakrupray and Insolvency Act,
the Companies Creditors' Arrangenent dct or any sitntlar leglstution or

(i) niry other circumstance whatsoever, including & elreumstance that might bea
deteuse availabie 10, or a discharge of, a Debtor in regpect ol an obligation {0
any 0f the Secured Credilors.

Bach Secured Party’s Principal Amount for the purposes of this Agreerment shll be the then
outstaading Principal Amount of such Secured Panty net of any pertion of such Principal
Amourt which has &t the date of such enleulation been paid or repaid to such Secured Pasty,

Each Seeured Party aprees that each Secured Party shall be solely responsible for perfacting
and mainfaining the perfection of its Security, The foregoing provisions of this Agreement
are ntended solely to estahlish the parf passu status of the Security between the Secured
Parties and shall not impose on either Secured Party any obiigations in respett of the

LHORY 1 44
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disposition of proceeds of enforcement on any Coflateral that would conflict with prior.
perfected claims therein in favor of any other Person ar any order or decree of any court or
ather governmental authonty or any applicable law,

The Secured Parties shall be named as additional insureds and/or loss payees, a5 epplicable,
under any insuraace policies maintained by any Debtor, with their interests reflected as set
out in (his Agreement. All Proceeds of such policy, award, or deed with be applied in the
order provided in sestion 2.3,

Each Steured Party acknawledues that and agrees that it has yeceived exetuted copies of the
Loan Agreements, the Guarantees pad the Security.

For certainty, this Agreement has no application w the Other Guarantees and Seeuity,

ARTICLE 3
PAYMENT AND EFFECT OF AGREEMENT ON RIGHTS

Each of the Debtors and each of the Secured Parties hereby agree that, subject to Section 2.4,
if an Event of Default oceurs (a5 such torm is defined in the Loan Agresments), then either
Secured Party may declare all of the obligations arising pursuant o its Loan Agreement, as
applicable, immediately due and payable, and. thereupon the Secured Party may proceed to
enfores payment and performance of such obligations in accordance with the terms hereol
and exercise any or all of the rights and remedies contained in the Loan Agreement, the
Guarantees and the Security. as applicable, or otherwise afforded by law, in equily or
otherwise,

Nothing contained in this Agreement is intended to or shall impuir the obligations of the
Debtors Lo the Secured Partes, including the obligation to pay each of them the indebredness
undler each of the Loan Agreements, as and when the same shall become due and payablein
accordonce with their respective terms and in uccordance with Section 2,1(b) hereof,

Nothing in this Agreement shall prevent any Secured Party hereto from exercising any
veredy otherwise permitted by applicable Iaw upon default under the tenms ot its respective
Loan Agreement, Guarantees or Security, os applicable, and each. Secured Party shall retain
the right 1o enforce the security interest(s) granted lo it pursuant (o its respective Security;
provided that the provisions of this Agreement have been complied with by such Secured
Party, and all subjoct to the ranking and prisiities set put n Article 2 arising from the
exereise of any such reypedy.

This Agreement shall automatically terminate, withput the requirement for any fuether action
on the part of any of the parties heruto, upen the repayment in fl to the Secured Parties of
all oblipations as set out jn the Loan Agreements.

None of the Secured Pacties shall challenge the velidity, effectiveness, enforceability or
perfection of'the other’s Guarantees or Security or participate in or co-operate with any third
party in any action, suit or proceeding commenced by a third party for that purpose,

160531244
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Each Debtor irrevocably and unconditionally agrees that so Jong as any of Principal Amounts
are outstanding, it will (i) make all payments vader the Loan Agreements, the Quarantees or
secured by the Security, as applicable, in accordance with the terms of this Agreement
concerning the sharing of proceeds; (1) consent 1o any exchunge of information in respect of
such Debtor between the Secured Parties; and (iii) stand possessed of the Collateral and
maintain and deal with the Cotlateral in aceordance with the privrities set out in thiy
Ajreement.

ARTICLE 4
COMMUNICATION

Each Debtor and ench Secured Party agrees to furnish to one another, from time to time upon
reguest, irformation and particulars a¢ to the indebtedness and iability of such Debtor to the
Secured Party urder the Loan Agreements ard the Guarantees und the details of the Sevurity
aml any registretions made in respect thereof

ARTICLE 5
GENERAL

Further Assurances

Bach of the parties heveto shal] forthwith and from time to time, at the request of any of the
pariigs hereto, execute and do all deeds, documents, and things whiel may be reasonably
requited to give ol effect to the terms hereof,

Successors and Assigns

This Ageeerent is binding upon and shall snure 1o the benefit of the parties hevsto and their
respective successors and nssigns. A Secured Party shall not assign or transfer any of ity
rights in or under the Loan Agreements, the Guarantses or the Seeurity held by such Secured
Party or the (ndebtedness thereunder or secured thereby, ss upplicablé, sxcept to o transferee

whe hags previously agreed with the orher Secured Partivs in writing to be bound by the |

provisions of this Agreement,
Notice

Notice to be given shall, save as otherwise specifleally provided, be in writing addressed to
the party for whom it is intended and shall nof be deemed received until actual receipt by the
other party except i sent by facsimile, in which case it shall be desmed received ou the
business day next following the date of ransmission, and except it sent by email, in which
case { shal be desmed recefved on the day that receipt s acknowled ged. The mailing, email
and foesimile addresses of the parties shatl be:

{i) s to the Bonower and the GP;

Ha A
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{if)

(iii)

(iv)

{v)

[60OH9 1244

-8~
oo 8HE Services Munagement [ne.

133, 2634 - 45th Avenue S
Calyary, AB T28 IMI

At Chief Execative Officer
Fax: 905-747-24035

with a copy to:

|25 Commerce Valley Drive West, Suite 50D
Markham, Ontacio LIT 7W3

Attn;  President

Fax:  O05-747-2405

a5 ta 15O
with a copy te;

Installation Services Org, Lid,
Uit H, 7003 — Sth Stregt S¥
Calgary, Adbertn T2H 242
Attn; Thergsa Lea

Fax 403-255-1839

as to Paul Verhoeff:

efo [nstallation Services Org, Lid.
Unit H, 7003 - 5th Street 8E
Calgary, Alverta T2H 2062

At Theresa Lea

Fax 403-235-283¢

45 to Stephen Verhoeft:

g0 Installation Seyvices Org. L,
Uit M, 7003 - 5th Street 8E
Calgary, Alberta T2H 262

Adtn: Theresa Loa

Fax 403-2558.2839

as 1o Sears:

Sears Canada Ine,

290 Yonge Street, Suite 700
Toronto, Outerio M5B 203
Attar General Counsel
Fax;  {416) 9412321

16
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with g copy to;

Torys LLP

4600, 525-8th Ave W
Calgary, Alberta TZP 1CGI
Attm: Elizabeth Burton
Fax:  403.776.3800

{vi)  asto Alavis

Suite 237 « 2031 33rd Avenue 8.W,

Calgary, Alberta, T2T 125

Atter Darren Driscofl, Chief Financinl Officer
Fax. (403 228-0006

with o copy to:

Burnet, Duckworth & Palmer LLF
2400, 525-8¢h Ave W

Calpary, Alberta T2P 1G1

Attiy Robert Betteridge

Fax:  403.260,0332

or any other mailing or facsimile addresses as the parties from time to tine may
notity the others,

Governing Law

This Agresment shull be governed by and vonstrued in accordance with the laws of the
Province of Alberta and the Federal laws of Canada applicable therein, without regard to the
conflict of laws principles of such jorisdietion.

Entire Agreement

This Agreement, together withi the agreements and insiruments referred to herein- and
constitute the entire agreement between the parties in respect of its subject malter, No
amendment or medification of the terms hereof shall be etfective unless made in writing and
signed by all of the parties herefo: No waiver shall be effective unless made n writing, No
failure to exercise and no delay in exercising any right or semedy shall operate sy & walver
thereof, nor shall any single or pactial exercige of any right or remedy preclude any other
Further exercise thereot or the exercise of any other tight or remedy, For certainty, this
Agreement does not replace or override the amended and eestated postpaperrient agreement
dated as of the date hereol betwesn the Borrower, the Securad Pariies, the GP and 180 (as
amended, restated, modified or supplemented from time to ime) end sueh agreement shail
remain fn full fores and effest in respeot to the subject matter thereof,

| U2
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1608344

- 10-
MHegality

"The {llegality or unenforceability of aay pravisien of this Agresment shall not in any way
nffect or impair the legafity or enforceability of the remaining provislons hereof, suehillogel
or unenforceable provision shall be severed hevetrom.

Headings

The nolugion of the headings in this Agresment is tor convenience of reference only and
shall not affeet the construction or interpretation of this Agresment,

Counterparts, Fuesimile

This Agreement may be executed in several counterparts snd each of which, so executed
shall be deemed to be an original and such counterparts wgether shall be but one and the
sane Instrument, A copy of this Agreement executed by any purty and transmitted by
facsimile or e-mail shall be binding upon the parties in the same manner as an vriginal
executed copy and delivered in person. '

lndependent Legal Advice

Each of the parties to this Agreement acknowledge that it has been advised to obtain
independent logal advice with respect to entering into this Agreement, that it has obtained
such independent legal advice or has axpressly deemed not to seak such advies, and thut the
pasty is eutering into this Agreement with full knowledge of the contents hereof, of the
party’s pwn free will and with full capacity and authority to do so.

[SIGNATURE PAGES TO FOLLOW)
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IN WITNESS WHEREQF the parties hereto hav
Agrooment as of the date first above written,

Witnﬂg{ﬁa ﬂv‘« PAUL V 2‘ "4 :
R LT

Witdess Cinen Aeceecs STEPHEN VERHOE 4

SHS SERVICES LIMITED

Title; C&

SHS SERVITES MANAGEMENT INC,

By
Name: Mrebda\ Clemendy
Title: Cced

INSTAWN SERVICES , L.TD.
By: 7 ! ' )
U/

Namé: vard VevisePe
Title: Foectivg ClroAveaoan

-y

SEARS CANADA INC,

By:
Namie:
Title;

By
Name:
Tifle:

{Signature Page lo Interoreditor dgreement — Sears Canada ine.]
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IN WITNESS WHEREOVF the parties hersto have duly executed this Intercreditor
Agreement as of the date first above written,

Witness PAUL VERHOEFF
Witness STEPHEN VERHOETF
SHS SERVICES LIMITED

PARTNERSHIP, by its general partner,
SHS SERVICES MANAGEMENT INC.

By:
Name:
Title:

SHS SERVICES MANAGEMENT INC.

By
Name;
Title:

INSTALLATION SERVICES ORG. LTD.

By:
Name:
Title:

SEARS CANADA INC.

By&
N TeEE LRl N

Title: Vice-President, own Stores
By: MW

Nﬁaf;ne: Greg Guyatt
Title: Vice-President, Corporate Controller

[Signature Page to Intercreditor Agreement — Sears Canada Ine,}

SR



21

ALARIS INCOME GROWTH FUND
PARTNERSHIP, by one of its partners,
ALARIS IGF CORP.

By: % s

Narme: / Stephen King '
Title: ©  President & Chisf Exacutive Officer

[Stenature Page to Intercreditor Agreement — Sears Canada inc.]




SCHEDULE A

Guarantees:

[

joint and severnl limited guarantee dated as of Seplember 30, 2013 granted by Paul Verhoetf
and Stephen Verhoefd, limited to amount of Cdn $1,000,000.00 in favour of Alariy,

2, limited guarantee dated as of September 30, 2013 wranted by IS0 limited to an aggregate
amount of Cdn. $750,000.00 in favour of Alars, .

3, guarantes dated as of September 30, 2013 granted by the GP in favour of Alaris;

4, Jotnt and several Jimited guarantee dated us of September 30, 2013 granted by Paul Veshaeff
and Stephen Verhoet¥, limited to amount of Cdn $1,000,000.00 in favour of Sears,

3 limited guarantee dated as of September 30, 2013 wanted by 150 limited t an aggregate
amount of Cdp, $750,000.00 in favour of Sears; and

6. guarantee dated as of September 30, 2013 granted by the GP in favour of Sears;

Security:

7. peneral security nyreement dated as of September 30, 2013 granted by the Borrowey in favour
of Alaris, providing a charge on sl of the present and afier-acquired assets, undertaking at
property ot the Borowey;

8, general security agreement dated us of September 30, 2013 granted by the GP in favour of
Alarts, providing a charge on ali of the present and after-acquired assets, undertaking and
property of GP,

9, govers! security agreement dated as of September 30, 2013 hereof granted by 150 in favour
of Alaris, providing a charge on all of the present nnd after-ucquired assets, undertaking and
propeety of (50;

10, general security agreement dated as of September 30, 2013 granted by the Borrower in favour
of Sears. providing.a charge on all of the present and after-acqutred assets, undertaking and
vroperty of the Borrower;

1. general security agreement dated as of Septomber 30, 2013 granted by the GP in favour of
Sears, providing a charge on all of the present and after-acquired assets, undertaking amd
property of G

12, general security sgreement dated us of September 30, 2013 hereol granted by IS0 in tavour

of Sears, providing a charge on all of the present and after-aoyuired assets, undertaking and
praperty of 150,

(i) in the case of the documents listed {n (I (3} and (7)-(9) above, us confirmed and acknowledged
by a contirmation and ackrowledgement granted by the Borrower and each of the Guarantors in
favoue of Adaris contirming and acknowledging the continued effect of such documents and (11) in

22
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the case of the docurments listed in (4)-(6) and (10)-(12) ubove, as confirmed and acknowledged by a
confirmation and acknowledgement granfed by the Borrowar and each of the Quarantors in favour of
Alaris confirming and scknowledging the continved effbct of such documents,

TG 244
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DISTRIBUTION AGREEMENLDis fs Exhibit__I 2 ,
iy referred to it ;fﬂdavg‘-fjf
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P AR
THIS AGREEMENT made as of the 7th day of October, 2014, Svo fo'}i,m{ thl? . i _day of
BETWEEN: N8| |

ALARIS INCOME GROWTH FUND PARTNERSHIP e

("Alaris") Someeresionef lor Oaths In and tor the Provineg af ibeta
e NCHARL DONALD-ERVN—
A Commissiopei For Oaths/Notary Public
immﬁﬁg‘vm Alberta
- and <
SEARS CANADA INC.
("Sears")

OF THE SECOND PART

WHEREAS each of Alaris and Sears provided a secured loan in the amount of $2,000,000 (collectively,
the “Loans™) on or about October 31, 2013, to SHS Services Limited Partnership ("SHS LP"), and,
pursuant to certain loan and security documentation, SHS LP and SHS Services Management Inc, ("SHS
LP" and together with SHS LP, “SHS") provided security (the "Loan Security") to each of Alaris and
Sears in respect of the Loans;

AND WHEREAS Alaris and Sears signed an Inter-Creditor Agreement dated October 31, 2013 (the
"Inter-Creditor Agreement") in respect of the Loans;

AND WHEREAS Sears also has separate security ("Otber Security") it holds for other debts of SHS
that are not the subject of the Inter-Creditor Agreement;

AND WHEREAS an interim receivership was commenced in respect of SHS on December 13, 2013;
which interim receivership was continued as a receivership pursuant to section 243(1} of the Bankruptcy
and Insolvency Act on January 9, 2014, with PricewaterhouseCoopers Ine. (“FwC”) acting as receiver in
respect of SHS (PwC, in such capacity, the “Receiver” and such receivership proceedings, collectively,
the “Receivership™);

AND WHEREAS a bankruptcy order was made in respect of SHS on July 30, 2014 and PwC was
appointed as trustee in respect of SHS (PwC, in such capacity, the “Trustee” and such bankruptcy
proceeding, the “Bankruptey™);

AND WHEREAS the Receiver, provided to Alaris and Sears, for discussion purposes, an Indicative Split
Analysis on July 1, 2014 (the “Split Analysis”), a copy of which is attached as Schedule “A” hereto,
designating, on a preliminary basis, SHS estate funds as “Split” or “No Split®, which designations the
parties hereto have agreed to apply, and correspond, to the Loan Secwrity and the Other Security,
respectively;

AND WHEREAS Sears and Alaris wish to set forth their agreement with respect to the distribution of
funds delivered by the Receiver or Trustee to Sears in respect of its Loan Security and Other Security;

C1895003,DOCX;2
007932089 17799756.3



NOW THEREFORE WITNESS in consideration of the mutual covenants contained herein, pursuant to
this Agreement and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto covenant and agree as follows:

1,

In this Agreement, capitalized terms which are not otherwise defined herein shall have the
meating set forth in the Inter-Creditor Agreement.

This Agreement shall only become effective upon the date that: (a) the seftlement agreement
dated July 22, 2014, between SHS GP and Sears (the “Settlement Agreement”); and (b} the
claims resolution and distribution order, are each approved by the Ontario Superior Court of
Justice (Commercial List) substantially in the form submitted to such cowt for approval by the
Receiver and Sears.

The parties hereto agree that the Debtors have defaulted under the Loans and Loan Security, that
the parties' enforcement rights under Article 2 of the Inter-Creditor Agreement have been
triggered and that each party has consented to the enforcement of the other party's Loan Security.

Subject to any amendments tequired pursuant to this Agreement, the Inter-Creditor Agreement
remaing in fill force and effect.

Receipt and Disbursement of Funds

5

All funds disbursed by the Recelver or the Trustee to Sears in respect of its Loan Security aud
Other Security shall be subject to this Agreement (the “Receivership Funds”); provided,
however, that Receivership Funds shall not include: (a) funds repaid by the Receiver or the
Trustee to Alaris or Sears pursuant to any Receiver’s Certificate; (b) funds paid by the Receiver
or Trustee to Scars that are Administrative Priority Claims (as such term is defined in the
Settlement Agreement); and () funds received from any person by Alaris or Sears outside the
Receivership or Bankruptey.

Within two (2) business days of receipt of any Receivership Funds by Sears, Sears shall provide
notice (each such notice, a “Notice™) to Alaris stating the amount and description of such
Receivership Funds, and whethet such Receivership Funds are designated as “Split” or "No Split"
pursuant to the Split Analysis; provided, however, that, in the event that all, or any part, of the
funds designated as “Funds held in reserve” pursuant to the Split Analysis are available to
distribution to Sears, then such funds shall be considered as designated as “Split” funds for the
purposes of this Agreement and any disbursements hereznder.

Within two (2) business days of receipt of any Receivership Funds by Sears that are designated as
“Split” pursuant to the Split Analysis or hereunder, Seats shall pay 50% of such funds to Alars
by wite transfer in accordance with the wire transfer instructions set out on Schedule “B* hereto.

In the event that Alaris receives any funds disbursed by the Receiver or Trustee in respeet of its
Loan Security, such funds shall be subject to the same receipt and distribution requirements that
are applicable fo Receivership Funds,

Dispute Resolution

9.

Subject to the dispute resolution mechanism described herein, the delivery of funds by Sears o
Alaris pursuant to this Agreement, shall constitute full satisfaction of the obligations of Seats
under the Inter-Creditor Agresment with respect to the Receivership Funds.
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10,

1.
12.

i3,

14,

Alaris shail have a period of ten (10) business days from the date on which it receives a Notice in
which to notify Sears that it disputes any designation of Receivership Funds by way of a notice of
dispute (each such notice, 2 “Notice of Dispute™), and upon the expiry of such period, Alaris
shall be deemed to have accepted such designation,

Any Notice of Dispute shall set out the reasons for the dispute.

Upon receipt by Sears of a Notice of Dispute, Alaris and Sears shall attempt to resolve the dispute
by negotiation for a period of no less than thirty (30) days. In the event that such negotiations do
not resolve the dispute to the mutual satisfaction of the parties hereto, then either party may
provide notice to the other party that it intends to submit the dispute to an arbitrator, the identity
of whomn: is to be mutually agreed upon by the partics, under an arbitration process to be mutually
agreed upon by the parties and subject to the terms of this Agreement,

The arbitrator’s award shall be given in writing and shall be final and binding on the parties, not
subject to appeal, even on a question of law and shall deal with the question of costs, which costs
shall include, without limitation, the arbitrator’s fees and expenses, the provision of a reporter and
tramscripts, reasonable legal fees and reasonable costs of preparation.

For the purposes of this Agreement, the desctiption of receipts and disbursements in the Split
Analysis and the designation of such recsipts and disbursements as "Split" or "No Split" shall be
binding upon the parties. The only dispute permitted to be raised by Alarls shall be whether any
Receivership Fonds have been properly designated by Sears as  "Split" or "No Split", with
reference to the Split Analysis,

General

15.

16.

17

Each of the parties shall forthwith and from time to time, at the request of the other party exccute
and do all deeds, documents, and fhings which may be reasonably required to give full effect to
the terms hereof.

This Agreement is binding upon and shall enure to the bemefit of the parties hereto and their
respective successors and assigns,

Notice to be given shall, save as otherwise specifically provided, be in writing addressed to the
party for whom it is intended and shall not be deemed received until actual receipt by the other
party except if sent by facsimile, which case it shall be deemed received on the business day next
following the date of transmigsion, and except if sent by email, in which case it shall be deemed
received on the day thas receipt is acknowledged. The mailing, email and facsimile addresses of
the patties shall be:

To Senrs:

Sears Canada Inc.

290 Yonge Street, Suite 700
Toronto, ON

MSB 2C3

Attention: Daniel Westreich, Divisional Viee-President, Central Operations & Senior
Corporate Counsel
Fax No.: (416) 941-2321
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18.

19,

20.

21

22

Email: daniel westreich@sears.ca
with a copy to:
Torys LLP

79 Wellington: Street W.
30th Floor, Box 270

TD South Tower

Toronto, ON

MSK 1N2

Aftention: Scott A, Bomhof / Adam M. Siavens
Fax No.: (416) 865.7380

Email: sbombefi@torys.com/ aslavenst@iorys.com
To Alaris:

¢/o Alaris Royalty Corp.

232, 2031 - 33" Avenue S.W.

Calgary, AB T2T 1Z5

Attention; Darren Driscoll, Chief Financial Officer
Fax No.: - 403-228-0906

Email: ddriscoll@alarisroyalty.com

or any other mailing ot facsimile addresses as the parties from time to time may notify the others.

This Agreement shall be governed by and construed in accordance with the laws of the Province
of Alberta and the fedetal laws of Canada applicable therein, without regard to the conflict of
laws principles of such jurisdiction.

This Agreement, together with the agreements and instruments referred to herein and constitute
the entite agreement between the patties in respect of its subject matter. No amendment or
modification of the terms hereof shall be effective unless made in writing and signed by all of the
parties hereto: No waiver shall be effective unless made it writing. No faifure to exercise and no
delay in exercising any right or remedy shall operate as a waiver thereof, nor shall any single or
partial exercise of any right or remedy preclude any other fusther exercise thereof or the exercise
of any other right or remedy. For certainty, this Agreement does not replace or override the Inter-
Creditor Agreement and such agreement shall remain in full force and effect in respect to the
subject matter thercof.

The illegality or unenforceability of any provision of this Agreement shail not in any way affect
or impair the legality or enforceability of the remaining provisions hersof; such illegal or
unenforceable provision shall be severed herefrom.

The inclusion of the headings in this Agreement is for convenience of reference only and shall not
affect the construction or interpretation of this Agresment.

This Agreement may be excouted in several counterparts and cach of which, so executed shall be
deemed to be an original and such counterparts together shall be but one and the same instrument.
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23,

A copy of this Agreement executed by any party and transmitted by facsimile or email shali be
binding upon the parties in the same manner as an original executed copy and delivered in person.

Each of the parties to this Agreement acknowledge that it has been advised to obtain independent
legal advice with respect to entering fnto this Agreement, that it has obtained such independent
legal advice or has expressly deemed not to seek such advice, and that the party is entering into
this Agreement with full knowledge of the contents hereof, of the party's own free will and with
full capacity and authority to do so.

[THE REMAINDER OF THIS PAGE HAS BEEN LEFT INTENTIONALLY BLANK,
SIGNATURE PAGES FOLLOW.]
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IN WITNESS WHEREOY the parties have executed this Agreement,

ALARIS INCOME GROWTH FUND PARTNERSHIP,
by one of its partners, Alaris IGF Corp.

Title: Chief Financial Officer

T/we have authority to bind the partnership.

C1895005.00CX;2
00793-2088 177997963
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IN WITNESS WHEREOF the parties have executed this Agreement,

SEARS CANADA INC,

DAVIEL WESTREICY

DWiSigwAL vies PRENDEVTY,
SEMOR aLPuR TR Counif L.

Ifwe have anthority to bind the company.

SEARS CANADA INC,

=

- -
ig.g-zco ’f:.f"!;jm

Ifwe have authority to bind the company.
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Schedule “A*

Split Analysis
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BHS Services Management Ine.

DRAYT - Without Prejudice - For Discusslon Purposes Only

Indicative Split Analysis

July i, 2014

Note t
Recolpts it NoSplit  Totel
Hot water and OVAC rental portéolio saie Notes

Rekiance Cormfort Limited Partnership 3,876 - 3,876 2
Inventory and tangible fixed assets
Cantuxy Services Inc. 706 - 706 3

Sales tax ooflected on Teceipts - 604 604
Custoner receipts - 998 998 4
Miscellaneous tecaipts - 39 .39 5
Totel receipts 4582 1,641 G223
Bishuesements
Receivers fery and disbussements {includes lepal counsel) (3,032) @B} (450} 6
Payrol and source deductions (401) (100) (Ho=) 7
Sears BCA and Transition Setvice Agreement payments (346) {124) oyl 8
Installer payments - (347) @l @
Siles tax remittances (refunds) - (327) (327}
Sales tax paid o disbursements - (2o}l  (299)
Monthly tent / lease payments (z33) 6B  (ep1)) 10
Centah - 88y  Gs8)l 1
Palecommunications {23) (23) (45)] 12
Insurance (63)] (17} (agy] 12
Utilities (13} (13) (zn] 2
Other. cxpenses (21} {z1) (g2} 1=
Totel dlsbisements (2,085) (,934)  (4,020)
Oponing chsh - 1,205 1,205 13
Tunds received under Receiver's Borrowings - 688 688 14
Funds held in reserve - {706) {708)] 16

Total B 1aB7 1,487
Net cash flow before Purther Recelpts and Dishursements 2,497 803 3,390
Relevant additional receipts and disbarsements post June 15, 2014
{*Further Reaeipts and Blsbursements”)
Holwater end WVAG tental portioiio seke

‘Hydrosalutions, L.P, 105 - 105 2

GST and QST related to Hydrosolutions, L.P, transaction - 16 16 2
Invantoty and mngible fixed assets

Centrry Serviees Ine, 5 bt 5 3
Windew and door orders completed hy third pariies “ 40 40 16
Receiver's foes and dishursements (inoludes legal cotnsel)

related to pre June 15 time [TO DISCUSS] (1og) f1o0) (200} 17
Acorued operating eosts {TO DISCUSS] (200) (50 (ezo)l 8
Contingeney 1O HISOUSSE [12)] 1] (ool 19
Total Purther Recelpls and DIShursemeits (240) (144) (384
Net cash flow after Further Receipts and Disbursements 2,257 743 3,008
Less: Specified priority obligations
Receilver's borrowings (688) - (688) =0
8. B1.4 obligations (133 - (133)F 21
8, 81,6 obligations 43 - {43} ==
Pre-filing source deductions and workers' compensatfon (%) - (g6} =23
Total specified priority obligations {goo) - (oo

Net cagh flow after specified priority obligations

1,357 749
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DRAFT - Without Prefudice - For Discussion Purposes Only

Nuotes

i

10

Y S

13
14
15
16

17

18

L3
20
21

a2

23

24

This analysis estimates polential recoveries as of Jine 15, 2014 in the recelvership of SHS Services Management Tne, ("SHS" or the
"Company™) ot both a (1) "Split” - the amount is to be shared 50/50 between Sears Canada Ine. ("Sears') and Alaris [ncome Growth Fund
Partriership, or (1} "No SpHt” - the amount is not shared and only Seass is the beneficiary due 10 having prior runking security, The analysis
does rot induds theTian olaims and trust claims, these are assmned to be included i & settlerment that is being negoiiated with Sears and will
be funded for separately.

Includes net sale proceeds reeeived from the Reliance Comfort Limited Partnership sale, purchase price was $3.9 million before certain
purchase price adjustments which ate regular for this type of transaction, Post June 15, 2014 receipts include sale proceeds from the
Hydrosolutions, LY, sale, purchase price ie $105% before certain purchase price adjustments which are regular for this type of transaction.
‘The proceeds from both of these sales have been inctuded in the Split column as they represent realizations from hard assets. Applicable sules
taxes collected on both transacetions have been Incladed in the No Split column as they will be remitted to the appropriate government
revente bodies,

Cenftury Services has liquidated the remaining inventory and fixed assots, As of June 15, 2014, approximately $706K hag been received from
the auctioneer, Anticlpated recoverics includes further amounts o be setfled between the Receiver and Century Services which iy estimated
at $5%. The proceeds have been included in the split cohumn since they ace realizatlons fiom hard assets (e, inventory and fixed assets),

Customer receipts primaxily inelude receipts related to the completion of certain ordexs in WIP, as well as from the collection of monthly hot
water heater rentals, Al of these receipts arve allacated to No Split,

Miacellaneous vecetpts inclnde, but are not Timited tor certain refunds from various utflity and service providers and interest income. Al of
these receipts are aflocated to No Split,

Professional fees paid represent fees paid to the Receiver and its legal counsel for time ineurred in the receivership up to February 21, 2014
and fees paid only to the Receives for the period Februaty 22, 2014 to Mareh 31, 201d; fees for its legal counsel remain unpaid for this same
petiod. Approximately 71% of these costs have been allorated ta the Split category based on 2 ralative estimate of tho purposes for whieh costs
were incorred,

Payroll costs include SHS staff retained by the Recejver to assist with: safeguarding hard agsets (e, inventory and fixed assets}, the Kquidation
process and the completion of certain customer orders, in addition Yo vegular receivership administration, ameng other things. 80% of these
costs have bacn allocated to Spiit and the ramaining 20% have been allocated 1o No Split,

Inchedes amounts payable fo Sears pursuant o the Branded Concession Agreement, which includes: merchant fees and royalties, among
athers, These costa were allocated between Split and No Spiit based on the alloeation of the gross procesds in the line "Totak Recelpts” to
attribute the relevant benefit of the Agreement to the sources of recoverles.

Instafier paymenis refate to the completion of certatn WIP erders, therefore all No Split.

Inchades lease and rent payments pursuant to ngrecments that SHS had in place ag at December 13, 2013 in ecnnection with certain
equipment and office/warehouae space. The Recaiver maintained these agreements on an ag ngeded basis to safeguard the inventory and
fixed agsets during the lignidation process and to continue on limited operations by completing certain ordera in WP, therefore allocated
80% to Split and zo% to No Split.

Cenitah s the call centre that SHS employed pre-Recelvership, the eal centre was continued post-Receivership to assist with responding tn the
large volume of customer inquiries the Recefver received. Relates to ougoing operativns, therefore all No $plit,

Telecommunication, Utilities, Insurznee and Qther Expenges all include various overhead costs ingurrad to facilitate the llquidation process of
the invenlory and fixed assets, and to complete cortain WIF orders as part of continuing limited ongoing operations, ag such these have all
Teen gplit o/ 5o hatween Split and Mo Split,

Opening cash represeats funds held ir: the Company's bank accounts on December 14, 2053, 80 arve allocated to the No Split category,

The Recelver made berrowings from Sears to fund the initial operating costs of the receivership.

Tha Receiver is holding $706K of funds in a contingeney reserve for deemed trost and priority claims which have been identiffed in the
recetveiship, These have been fully removed from this analysis

Certain orders have been sold to third parties under an arrangement whexeby the Recelver eollects & percenitage of the sales completed, Te
date, approximuately $8% has been collected from these thied parties, a further $40k Is expected to be collected related to these sold orders,
These receipts are alf Mo Split.

Aceraed professignal fees Include actual and estimated time of the Recetver and its counsel for the period Aprli 1, 2014 to June 15, 2014,
These amotmis Temain subject to adjustrmant and have arbitrarily been split between the two categorles. This does not include an estimate of
time/edsts related to completion of a dlaims process, or other post June 15 matters,

Acerned operating costs consist of costs already Inourred in the receivership up to June 15, 2014 which have rot yet been paid, as well asan
estimate of futuze costs to be incurred. Puture costs include primarily payroll, Centah dats, maintenance, Avanti payrolt provider, rent for
temporary office space, ete. For this analysis it is estimated that these costs will cease in August 2014, 809 of these costs have heea allocated
to Split and the remaining 20% kave been aflocated to No Split,

Contingency included for other costs not identified {n above analysis.

Reeavery of Recoiver's borrowings assumed to be mede from proceeds of water heator rental and inventory sales in full,

The Receiver has reviewed the Company's payroll records and caloulated the amount ewing o the employees under 3.81.4 of the BIA for
outstanding wages, commisslons, vacation pay and eligible expenses. These are recovarable from: the sale of the Contpany's current assets,
which are fncluded in the Split category

Sunlife hag submitted a clatm for contributions which were eredited to the former employees’ pansion plans, however, weren't remitted to
Sunlife by SHS, In accordance with 81,6 of the BIA, the full amount would be payable. For this analysis we have treated these amounts as
coming from the sale of the Company's assets

The Recedver has reviewed the Company’s payroil records to determine the amount owing fo the CRA for pre-ceceivership source

deductiots,

Certain pravincial bodies have asserted a deemed trust elaims for amounts outstanding under the relevant worker's compensation leglslation,
These amounts have been included In this analysis, however, may be reversed hy a bankruptey filing.

For this analysis we have treated these amounts as coming from the sale of the Company's dssets in the "Split" category.

Total does not include releass (if any) from contingency reserve funds held
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Schedule “B”

Wire Payment Instructions

Alaris Income Growth Fund
232, 2031 33 Avenue SW
Calgary, AB T2T 125

HSBC Bank Canada
407 ~ 8™ Avenue SW
Calgary, AB T2P 1E5

Bank: 016
Transit: 10029

1 Account: 0374715-001

Swift: HKBCCATT
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)
ENFORCEMENT PROCEEDS ALLOCATION AND DlSTR]I E)Exﬁ RELMENT |
J N f ;‘tﬁﬁd“ ton |ni Afﬂda\{n of‘
THIS AGREEMENT made as of the day of June, 2017, ' Y

fﬁl &re e fhis f';’ﬁ;(" ay of
BETWEEN: A ﬁ%ﬁ;ﬁ» .

ALARIS INCOME GROWTH FUND PARTNERSHIP P . _
(" Alaris") A Gomm'smwm Ty Alberf&

m EL DONALD ERVIN'
F E6Daths/Notary Public
in and fer i!}g va‘ymce qf\i_\lberla

SEARS CANADA INC.
("Sears™)

OF THE SECOND PART

WHEREAS each of Alarts and Sears provided a secured loan in the amount of $2,000,000 (collectively,
the "Loans") on or about October 31, 2013, to SHS Services Limited Partnership (*SHS LP"}, and,
pursuant to certain loan and security documentation (the "Lean Documentation™), SHS LP and SHS
Services Management Ing, provided security (the "Loan Security™) to each of Alaris and Sears in respect
of the Loans;

AND WHERKAS Alaris and Sears signed an Intet-Creditor Agreement dated October 31, 2013 (the
"Intercreditor Agreement") in respect of the Loans;

AND WHEREAS pursuant to the Intercreditor Agreement, Alaris and Sears agreed that any money or
property realized by either of them in enforcing the Loan Documentation, the Loan Security and the
guarantees granted in connection therewith shall be shared and shall be applied in payment rateably and
proportionately among them according to their respective Loans (all such money or property as at the date
hereof, the "Enforcement Proceeds");

AND WHERKEAS, as of the date of this Apreement, (the "Effective Date") Alaris has realized
Enforcement Proceeds in the amount of $625,000;

AND WHIREAS, as of the Effective Diats, Sears has realized Enforcesnent Proceeds in the amount of
$800,000,

AND WHEREAS Sears and Alaris wish to set forth theit agreement with respect to the allecation and
distribution of the Enforcement Proceeds curtently held by the Parties;

NOW THEREFORE WITNESS in considsration of the mutual covenants contalned herein, pursuant to
this Agreement and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto covenant and agree as follows:

Alloeation and Disiribution

1. In fil! and final satisfaction of the obligations of both Parties under the Intercreditor Agreement

with respect to the currently held Enforcement Proceeds, Sears shall pay $87,500 (such funds, the

C3088249.00CX;3



“Distributed Funds") to Alaris by wire transfer in accordance with the wire transfer instructions
set out on Schedule "A™ hereto within two (2) business days of the execution of this Apreement,

2, Forthwith upon receipt by Alaris of the Distributed Funds, Alaris shail provide Sears with an
executed Acknowledgment and Receipt in the form attached as Schedule "B hereto,

3. Subject to any amendments required pursuant to this Agreement, the Intercreditor Agreement and
the Distribution Agreement made as of October 7, 2014, between Alaris and Sears (the
"Distribution Agreement") each tematns in full force and effect, with respect to Enforcement
Proceeds realized after the Effective Date.

General

4, Each of the parties shall forthwith and from time to time, at the request of the other party execute
and do all deeds, documents, and things which may be reasonably required to give full effect to
the terms hereof. :

5. This Agreement is binding upon and shall enure to the benefit of the parties hereto and their
respective successors and assigns.

6. Notice to be given shall, save as otherwise specifically provided, be in writing addressed to the

party for whom it is intended and shall nol be deemed received until actual recelpt by the other
party except if sent by facsimile, which case it shall be deemed received on the business day next
following the date of transmission, and except if sent by email, in. which case it shail be deemed
received on the day that receipt is acknowledged. The mailing, email and facsimile addresses of
the parties shall be:

To Sears:

Sears Canada Inc,
290 Yonge Street, Suite 700

Toronto, ON

M3B 2C3

Attention: Danie! Westreich, Divisional Vice-President, Senior Corporate Counsel
Emaik: -danfel. westrelch@sears.ca

with a copy to:

Totys LLP

79 Wellington Street W,
30th Floor, Box 270

TD South Tower
Torento, ON

M3K N2

Attention; Adam M. Slavens
Email: Aslavens@totysicom

C3088249.D0CK;3
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10.

11,

12,

To Alaris:

c/o Alaris Royalty Corp.
232, 2031 - 33" Avenpe S.W.
Calgary, AB T2T 1725

Attention; Darten Driscoll, Chief Financlal Officer
Ematl; ddriscoli@alarsroyalty com

or any other mailing or facsimile addresses as the parties from time to time may notify the others.

This Agreement shall be governed by and construed in accordanee with the laws of the Province
of Ontario and the federal laws of Canada applicable therein, without regard to the conflict of
faws principles of such jurisdiction.

This Agreement, together with the agreements and instruments referred to herein and constitute
the entire agreement between the parties in respect of lts subject matter. No amendment or
modification of the terms hereof shall be effective unless made in writing and signed by all of the
parties hereto: No walver shall be effective unless made in writing, No failure to exercise and no
delay in exercising any right or remedy shall operate as a waiver thereof, nor shall any single or
partial exercise of any right or remedy preclude any other further exercise thereof of the exercise
of any other right or remedy, For certainty, this Agreement does not replace or override the
Iatercreditor Agreement and the Distribution Agreement and such agreements shall remain in fult
force and effect in respect to the subject matter thereof,

The illegality or unenforceability of any provision of this Agreement shall not in any way affect
ot impair the legality or enforceability of the remaining provisions hereof; such illegal or
unenforceable provision shall be severed herefrom.,

The inclusion of the headings in this Agreement is for convenience of reference only and shall not
affzct the construction or interpretation of this Agreement.

This Agreement may be executed in several counterparts and each of which, so executed shall be
deemed o be an original and such counterparts topether shall be but one and the same instrument,
A copy of this Agreement and the Acknowledgement and Receipt executed by any parly and
transmitted by email shall be binding upon the parties in the same manner as an original executed
copy and delivered in person.

Each of the parties to this Agreement acknowledge that it has been advised to obtain independent
fegal advice with respect to entering into this Agreement, that it has obtained such independent
fegal advice or has expressly deemed not to seek such advice, and that the party is entering info
this Agreement with full knowledge of the contents hereof, of the paity’s own free will and with
full capacity and authority to do so.

I'THE REMAINDER OF THIS PAGE HAS BEEN LEFT INTENTIONALLY BLANK.
SIGNATURE PAGES FOLLOW ]

C3088249.D0CX3
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IN WITNESS WHEREOT the parties have executed this Agreement.

ALARIS INCOME GROWTH FUND PARTNERSHIP,
by one of its partners, Alaris IGF Corp.

Namé Darren Driscoll
Title: Chief Financial Officer

Per:

A

I/we have authority to bind the partnership.

SEARS CANADA INC.

Per:

1/we have authority to bind the company,

SEARS CANADA INC.

Per:

I/we have authority fo bind the company.

C3088249.D0CK3
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IN WITNESS WHEREOT the parties have excented this Agreement,

ALARIS INCOME GROWTH FUND PARTNERSHIP,
by one of its partners, Alaris IGF Corp.

Per:

Name; Darren Driscoll
Title: Chief Financial Officer

Ifwe have authority to bind {he partnership,
SEARS CANADA INC,
Per
¢ .
) =S

IDAMIEL WESTREICY
DWASIAL VICE- PRESWEMT™, SEVIOR. CORPIRATE COUVSEL

I/we have authority to bind the company.

-

SEARS CANADA INC,

Per:
¥ ANSENG A

T Mo pnn

Je<respg
Tiwe have authoritj? toebincnhe company.

C3088249.D0CK3
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Schedule "A"

Wire Payment Instructions

Aiéﬁs 'In-éome. Growth Fund
232, 2031 33 Avenue SW
Calgary, AR T2T 125

FISBC Bank Carada
407 — 8* Avenue SW
Calgary, AB 129 1E5

Bank: 016

Transit: 10029
Account: 0374715-001
Swift: HKBCCATT
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Schedule "BY

Ackaowledgement and Receipt
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ACKNOWLEDGEMENT AND RECETPT

TO: SEARS CANADA INC, ("Sears')

Capitalized terms which are not otherwise defined herein shall have the meaningws set forth in
the Enforcement Proceeds Allocation and Distribution Agreement dated as of June , 2017, between
Alaris Income Growth Fund Partnership ("Alaris") and Sears (the "Enforcement Proceeds
Agreement”).

The undersigned, Alarls, hereby acknowledges: (a) receipt of $87,500 in full and final
satisfaction of all amounts owing by Sears to Alaris putsuant to the Intercreditor Agreement with respect
to the Enforcement Proceeds; and (b) that alt obligations of Sears pursuant to: (I) the Intescreditor
Agresment with respect to the Enforcement Proceeds; and (i) the Enforcement Proceeds Agreement,
have been fully and finally satisfied.

DATED at this day of Iune, 2017,

ALARIS INCOME GROWTH FUND
PARTNERSHIP,
by one of its partners, Alaris IGF Corp.

Name:#  Darren Driscoll
Title: Chief Financial Officer

Per:

I/we have authority to bind the partnership,

C3088249.D0CX;3
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Elvina Hussein

From: Douglas Nishimura
Subject: FW: SHS funds

From: Darren Driscoll
Sent: April 28, 2017 1:35 P

To: 'Daniel Westreich' <dwestre@sears.ca> \,\l
Subject: RE: SHS funds ’Fhls\s Exh%fblt ey
referred to in thesdfida |tof ~
Great thanks!| A good weekend to you as well L‘}C fﬁ \? éy
' h Swom e his : L‘?”‘{“ -

Darren

_,w‘:" N A
From: Daniel Westreich [mailto:dwestre @sears.ca] A{;gmmﬁ‘éfﬁnar/f& Oaths in and for-t5s Province of Alberta &2 * T
Sent: April 28, 2017 1:30 PM / MICHAEL; DONALD ERV!M) o
To: Darren Driscoll =" A Commissioner Fiy- Oaths/Notary Publie
Subject: Re: SHS funds ' in and for the Province of Albarta

Hi Darren,

I've reached out to our counsel, Adam Slavens of Torys, to start the process of getting the paperwork and final
reconciliation advice. He will also reach out to Doug.

Have a good weekend.

Danigd Westreich | Divisional Yice-President & Senlor Corporate Counsol
Sears Canada Inc.
260 Yonge Street { Suite 700 lToronto, ON | MBB 2C3

Stay Connacted!
Facebook | Twitter | Linkedin | Youtube | instagram: |

On Thu, Apr 27, 2017 at 12:59 PM, Darren Driscoll <ddriscoll@alarisroyalty.com> wrote:

Hi Daniel,

We have a Q1 reporting date on May 8" and we'd really like to be able to say we've received most of what we have
left on the books so it would be our preference to settle up to what has been paid til now and then do a final one once
the bools are closed.

Darren



48

From: Daniel Westreich {maiito:dwestre @sears.ca]
Sent: April 27, 2017 10:52 AM

To: Darren Driscoll

Subject: Re: SHS funds

Hi Darren,

1 believe there is one final payout that we are to expect in the next few weeks. Would you like to hold off on
doing our inter-creditor reconciliation until that final payment?

Thanks

Danlet Westrelch | Divistonat Vice-Prasident & Senfor Corporate Counasd

Sears Canada Inc.
290 Yonge Street | Suite 700 {Toronte, ON | MBB 2C3
416-941-4412 (W) | 416:941-2321 (F} | danislweslieich@sears.ca

Stay Cannected!

On Wed, Apr 26, 2017 at [:41 PM, Darren Driscoll <ddriscoll@alarisroyalty.com> wrote;

Daniel,

I understand from Mica at PWC that they have distributed the majority of the funds to you last week. Have
you got our wire information so you can send Alaris’ portion our way? We can also square up on the two
settlements as we’'ve been holding $312,500 in trust from ours.

Thanlks,
Darren
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) MILLER THOMSON LLP T 403.298,2400
~4i MILLER THOMSON 700 - 9TH AVENUE S.W., SUITE 3000 F 403.262.0007
CALGARY, AB T2P 3v4
/I\ AVOCATS | LAWYERS CANADA

MHLERTHOMSON.COM

Qctober 18, 2017 Nicole T. Taylor-Smith
Direct Line: 463.298.2401
DELIVERED ntaylorsmlth@millerthemson.com
Falth McNell - Paralegal
Live Out There Inc. Direct Line: 403.206.6313
cfo Reglstered Office fmenell@millarthomsen.com
400, 444 - 7 Avenue SW
Calgary. AB T2P 0X8 _ File: 0226150.0001%
Dear SirfMadam:

Re: In The Matter of the Bankruptecy and insolvency Act, R.5.C, 1985, c, B-3, As
Amended
And In The Matter of Live Out There Inc.
Action No, 25-094830

Further to the above referenced matter, as Respondent to Application we enclose for
service upeon you the following:

1. Originating Application by Amer Sports Canada Inc. carrying on Business as
Arcteryx Equipment for a Bankruptey Order scheduled for November 7, 2017 at
2:00 p.m. at the Calgary Courts Centre, 601 — & Sfreet Sw, Calgary before the
Registrar in Bankruptey - filad October 18, 2017;

2. Affidavit of Verification in Support of Application for Bankruptcy Order sworn by Rob
Scott — fited October 18, 2017; and

3. Consent to Act As Trustee — Hudson & Company Insalvency Trustees Inc. — flled
October 18, 2017,

If you have any questions or concerns, or if you intend to appear at the application please
contact the undersigned.

Yours truly,

MILLER THOMSO

ol

% is Exhibit _ L~
referred to |*|t se/-:\jﬁdav ”

Per:

Nicole T. Taylor-Smith . pavsl

Partner 3wo(( for eth rf 2 __day of
Engclosures 0, 7 ) j ﬂ,gﬁf}‘ .
273752481 o

¢/ o
AC ngﬁr Oaths in and for the Provinge of Alharta

//
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400~ 444 7 AVE SW CALGARY / EDMONTON / YELLOWKNIFE
Calgary AB 72P OX8

fieldlaw.com

Douglas S. Nishimura
T 403-260-8548

F 403-264-7084
dnishimura@fleldlaw.com
Assistant: Elvina Hussein

T 403-232-1797
ehusseln@fieldlaw.com

Qur File: 58024-1

June 16, 2017

VIA EMAIL faslavens@torys.com}

Torys LLP
30th floor, 79 Wellington Street West
Toronto, ON M5K 1N2

Attention: Adam Slavens

Re: SHS Services Management Inc. et al
Enforcement Proceeds Allocation and Distribution Agreement ["Agreement"}

Thank you for your emati of June 15, 2017, together with the executed Agreement,

Enclosed please find the Agreement executed by our client, Alaris Income Growth Fund Partnetship,
The enclosed is sent to you in trust on the condition that no use be made of same until such time as you
have undertaken to provide our office with Alaris' share of Distributed Funds in the amount of 587,500
as outlined in Paragraph 1 of the Agreement.

We also confirm that we will now be releasing the balance of the Alaris Enforcement Proceeds in the
amount of $312,500 to our client.,

Should you have any questions or concerns with respect to the above, please do not hesitate to contact
our office.

Sincerely,

FIELD LLP

Douglas S. Nishimura
Parther

DSN/eh
Encl,

C3157884,D0CK;1

“Fleld Law” is a trademark and trade name of Field LLP.
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Elvina Hussein

From: Slavens, Adam <aslavens@torys.com:
Sent: June-16-17 7:48 PM

To: Elvina Hussein

Cc: Douglas Nishimura

Subject: Re: SHS Services Management inc. et al
Attachments: image001.gif; imagelf9led.JPG

Doug,

I do not understand the purpose of your letter. | have not provided, and will not be providing, any undertaking to you in
connection with this matter, The agreement between the parties speaks for itself.

Adam

P. 416.865.7333 | F. 416.865.7380 | 1.800.505.8679

79 Wellington St. W., 30th Floor, Box 270, TD South Tower Toronto, Ontario M5K 1N2 Canada ]
www.tarys.com<http://www torys.com>

[Torys LLP]<hitp://www.torys.com>

From: Elvina Hussein

Sent: Friday, June 16, 2017 4;51 PM

To: Slavens, Adam

Ce: Douglas Nishimura

Subject: SHS Services Management {nc. et al

Good afternoon. Please see attached.
Thank you

<htip://www.fieldlaw.com/>[Field Law]<http://www.fieldlaw.com/><http://www fieidlaw.com/>

Elvina Hussein | Legal Assistant
T403-232-1797 | F 403-264-7084 | ehussein@fieldlaw.com
400 — 444 7 AVE SW, Calgary AB T2P OX8

"Field Law" and the Field Law logo are registered trademarks of Field LLP. All rights reserved.

This email and any attachments are for the sole use of the intended recipients and may be privileged or confidential.
Any distribution, printing or other use by anyone else is prohibited. if you are not an intended recipient, please contact
the sender immediately, and permanently delete this email and attachments.

Le présent courriel et [es documents qui y sont joints sont exclusivement réservés a 'utilisation des destinataires
concernés et peuvent étre de nature privilégiée ou confidentielle. Toute distribution, impression ou autre utilisation est
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Eivina Hussein

M_ -},:-;..

FrTQm: Slavens, Adam <aslavens@torys.com>
Sent: June-22-17 9:16 AM

To: Dougtas Nishimura

Subject: RE: SHS

Hi Doug,

Daniel cannat confirm that the payment was made or that a separate trust account was set up. Going forward, you
should contact Osler regarding this matter (mwasserman@oster.com).

Adam

P.416.865.7333 | F. 416.865.7380 | 1.800.505.8679 -—--Original Message-----
From: Slavens, Adam

Sent; June-21-17 11:18 AM

To: 'Douglas Nishimura' <DNishimura@fieldlaw.com>

Subject: RE: SHS

Torys is not holding any funds in trust. | will get back to you as saon as possible.

P. 416.865.7333

-----Original Message---—-

From: Douglas Nishimura [mailto:DNishimura@fieldiaw.com]
Sent: June-21-17 10:57 AM

To: Slavens, Adam <aslavens@torys.com>

Subject: RE: SHS

' was under the impression you had the funds in trust, as we did. In any event, the original Intercreditor agreement
specifies that such funds are held in trust when received from SHS, so we would like confirmation asap.

Douglas S Nishimura
Partner

Field Law

T 403-260-8548

F 403-264-7084
dnishimura@fieidlaw.com
fieldiaw.com

"Feld Law" is a registered trademark of Field LLP.
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From: Skavens, Adam [mailto:aslavens@torys.com}
Sent: Wednesday, June 21, 2017 8:55 AM

To: Douglas Nishimura

Subject: RE: SHS

Hi Doug, | have followed up with Sears and { will get back to you as soon as | can. Adam

P. 416.865.7333 | F. 416.865,7380 | 1.800.505.8679

Torys LLP
79 Wellington St. W,, 30th Floor, Box 270, TD South Tower Toronto, Ontario M5K 1IN2 Canada | www,torys.com

----Qrigina! Message--—
From: Douglas Nishimura imailto;:DNishimura@fieldlaw.com]
Sent: June-21-17 10:01 AM

To: Slavens, Adam <aslavens@torys.com>
Subject: SHS

Adam, can you confirm transfer of funds?
Let me know right away.

This email and any attachments are for the sole use of the intended recipients and may be privileged or confidential.
Any distribution, printing or other use by anyone else is prohibited. if you are not an intended recipient, please contact
the sender immediately, and permanently delete this email and attachments.

Le présent courriel et les documents qui y sont joints sont exclusivement réservés a |'utilisation des destinataires
concernés et peuvent &tre de nature privilégide ou confidentielle, Toute distribution, impression ou autre utilisation est
interdite aux autres personnes. St vous ne faltes pas partle des destinataires concernés, veuillez en informer
immédiatement |'expéditeur, ainsi gue supprimer ce courriel et les documents joints de manigre permanente.

This email and any attachments are for the sole use of the intended recipients and may be privileged or confidential.
Any distribution, printing or other use by anyone else is prohibited. If you are not an intended recipient, please contact
the sender immediately, and permanentiy delete this email and attachments.

Le présent courriel et les documents quiy sont joints sont exclusivermnent réservés & I'utilisation des destinataires
concernés et peuvent éire de nature privilégiée ou confidentieile. Toute distribution, impression ou autre utilisation est
interdite aux autres personnes. Si vous ne faites pas partle des destinataires concernés, veuillez en informey
immédiatement l'expéditeur, ainsi que supprimer ce courriel et les documents joints de maniére permanente.
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400 - 444 7 AVE SW CALGARY / EDMONTON 7 YELLOWRNIFE
Calgary AB T2 OX8

IaY fieidiaw.com

Dougias 8. Nishimura
Parther
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T 403-260-8548
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Our File: 59024-1

o

'Thi? Exhibit __ [~
June 23, 2017 - refe{red te in tha Affid vltof
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Swoph b fo)ge e this P ﬂday of

Oslar, Hoskin & Harcourt LLP
6200, 100 King Street West
Toronto ON MSX 1B8

mmissiener for Cahs In and !or ths Pfovince qf Alberfa

MICHAEL DONALD ERVIN
__/ A Commissioner For, Oamsmotgry Public

In and for the Provinéd of At
Re: Alaris income Growth Fund Partnership ("Alaris"} and Sears Canada Inc. ("Searsﬁs of Atberta

Attention: Marc Wasserman

We act for Alarls with respect to matters concerning SHS Services Management Inc. et al ("$HS") and
Sears. We have been advised to contact you by Adam Slavens at Torys, with whaom we have been
previcusly been communicating tn this matter,

Sears and Alaris are parties to an Inter-Creditor Agreement dated October 31, 2013, a copy of which is
attached for your referenca. Under the Inter-Creditor Agreement, recoveries against SHS received by
elther party are to be divided equally, Recoveries held by one party are to be heid in trust for the cther
party pending distribution.

SHS went into Receivership on January 9, 2014, and Inte bankruptcy effective August 11, 2014,
PricewaterhouseCoopers Inc. is the Receiver and Trustee, Pursuant to distributions from the SHS estate,
Sears received 51,500,000, of which $750,000 was acknowledged to be held in trust for Alaris, In
addition, both Alaris and Sears took action against guarantors of the SHS debt and recelved recoveries as
a result of settlements. Sears has acknowledged its obligation to remit funds it received to Alaris and
Alarls has done llkewise. Since the amount of the settlements differed, the parties agreed to simply net
the amounts and Sears was te remit the outstanding net balance amount to Alaris pursuant to an
Enforcement Proceeds Allocation and Distribution Agreement, a copy of which is also enclosed. These
funds have not yet been paid by Sears as agreed.

Accordingly, Sears holds the total amount of $837,500 in trust for Alaris. We hereby demand the
immediate transfer of those funds to our account. The writer may be contacted to arrange the transfer.

C3166207.00CK L
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If you wish to discuss the matter further, please contact the writer at your earliest convenience. Time is
of the essence. | am also sure that Mr. Slavens can assist you in with any further detalls from Sears.

Sincerely,

FIELD LLP

pr

Douglas S, Nishimura
Patther

DSN/eh
Endl.

Ce: Client
Torys LLP, Attention: Adam Slavens
PricewaterhouseCoopers inc., Attentlon: Mica Arletie
FTI Consulting Inc., Attention: Paul Bishop/Grey Watson
Norton Rose Fulbright Canadu LLP, Attention: Orestes Pasparakis

C3166207.000K1
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Osler, Hoskin & Harcourt LLP

Box 50, 1 First Canadian Place
Toronto, Ontario, Canada MBX 138
4163622111 mMamN

416.862.6666 FACSIMILE OSLER

August 3, 2017 Michael S, Shakra

Direct Dial: 416.862-6643

mshakra@osler.com

Our Matter Number: 1379649

Without Prejudice
, . £b
Sent By Electronic Mail e O —
farred b Vi
Field Law , ﬁ‘ﬁ g ”\}'_’e@{ag} il
400 - 444 7 Avenue W Swame refmethls 19700 dayofy
Calgaty AB T2P 0X8 - r\% A og) 1
Attention: Douglas 8. Nishimura T . . '
A Comrissiogseat G2 in and (ONCHAE L BONA ..q&@ﬂ%ubm

M Nk . Commissioner Fof Oaths/No g

Dear Mr. Nishirura: ¢ A C?rl':! gg;%g? ?rl;_e .Provln;:g',biAtﬁer'ta

Re:  In the Matter of a Plan of Compromise
et al. (Court File No. CV-17-11846-00CL)

We are counse] for Sears Canada Inc. (“SCI”) ef al. (collectively, the “Sears Canada
Entities”), As you know, the Scars Canada Entities applied for and were granted protection
from their creditors under the Companies’ Creditors Arvangement Act (the “CCAA”)
pursuant to an Initial Order (the “Initial Order”) of the Ontario Superior Court of Justice
(Commercial List) (the “Court™) dated June 22, 2017 (the “Filing Date”). FTI Consulting
Canada Inc. was appointed as Monitor in the CCAA proceedings. A copy of the Initial
Order and other public information related to the CCAA proceedings can be found on the
Monitor’s website at: hitp:/cfcanada. fticonsulting.com/searscanada/,

We are writing in response to your letter dated June 23, 2017, sent on behalf of Alaris
Income Growth Fund Partnership (“Alaris™). As you know, SCI and Alaris are party to an:
(1) Enforcement Proceeds Allocation and Distribution Agreement dated June, 2017; and
(i) Inter Creditor Agreement made as of October 31, 2013 (collectively, the
“Agreements’).

With respect to any amounts allegedly owing by SCI to Alaris pursuant to the Agreements
(the “Alaris Funds”), none of the Alaris Fundy were held in {rust by SCI in a segregated
account. The Alaris Funds were commingled with SCI's general operating funds and are
no loager traceable, As a result of the commingling of the Alaris funds with 3CI's general
operating funds, SCI and the Monitor are of the view that Alaris Fuads are no longer
identifiable and are not subject to a valid trust claim.

As you may be aware, Paragraph 14 of the Initial Order grants a broad stay of proceedings
against the Sears Canada Entities the (“Stay of Proceedings™), Furthermore paragraph 17
of the Initial Order prohibits any Person (as defined in the Initial Order) from exercising

LUGAL_1:45328%%4.3
psler.com
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any rights or remedies against the Sears Canada Entities or their business or property dwing
the Stay of Proceedings,

In light of the CCAA proceedings and pursuant to the Initial Order, the Sears Canada
Entities are not in a position to pay any amounts allegedly owing to Alaris that relate to the
period prior to the Filing Date, Creditors of the Sears Canada Entities will receive further
details regarding any claims process conducted in the CCAA proceedings to identify and
quantify claims against the Sears Canada Entities once approved by the Court. At such
time, Alaris would have an opportunity to file a Proof of Claim with respect to any amounts
it believes it may be owed by SCIL

Yours very truly,

Michael 8, Shakra

<. Michael De Lellis, Osler, Hoskin & Harcoupt LLP
Jim Robinson, FTT Consulting Canada Inc,
Virginie Gauthier, Norton Rose Fulbright Canada ILP

LEGAL. L4R6#M4.3
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400 - 444 7 AVE SwW CALGARY / EDMONTON / YELLOWKNIFE
Calgary AB T2P OX8

flaldlaw.com

Douglas 5. Nishimura
T 403-260-8548
F 403-264-7084
dnishimura@fieldlaw.com

Assistant: Eivina Husseln
T 403-232-17597
ehussein@fleldlaw.com

Our File: 59024-1
Your File:

"

August 17, 2017 ls Exhibi +4f#;\}\ davil of (
refarr rﬂE AWLOT
Osler, Hoskin & Harcourt LLP L {fi T?L j? l : 1

il ay of i
Box 50, 1 First Canadian Place Swt,jef%’yf{jbjsw Y /,-“"’”f::,

Toronto, ON M5X 1B8 : T

NALD ERV

4

Attention: Michael S, Shakra

& Commissionet fe Sika Uil blic
Oaths/Notary FPU
m
/ - '/ A ain-aﬁid‘-'for the Prt‘l\!\"“’a 5’ Alberta
7, ] S
Re:  Inthe Matter of a Plan of Compromiwp hgement of Sears Canada Inc. etdl .. 5n <o
Court File No. CV-17-11846-00CL - :

As you are aware from our previous correspondence of June 23, 2017, we act for Alaris Income Growth
Fund Partnership {"Alaris"} with respect to its dealings with SHS Services Management inc. et al {"SHS")
and Sears Canada Inc. {"Sears”) and the trust monies held by Sears as a result of the Inter-Creditor
Agreement dated October 31, 2013 {"Inter-Creditor Agreement"} and the subseqguent Enforcement
Proceeds Allocation and Distribution Agreement {"Allocation and Distribution Agreement”}, | write in
response to your letter of August 3, 2017. With respect, your siatement of the law with respect to trust
property is over broad and incorrect. My client continues to assert its claim of a trust and will seek
appropriate remedies, as discussed below, if the situation is not resclved immediately.

In your letter, you essentially argue that the comingling of funds has destroyed any trust that previously
existed. With respect, this assertion is Incorrect. A comingling of funds, in ftself, a breach of trust.
While that action could affect the CCAA proceedings of Sears, it does not inherently defeat the trust
claim. tn Air Canada v. M & L Travel Ltd. (C.A.} [1993}, 108 DLR (4™) 592 (ON CA), the Ontario Court of
Appeal found that comingling of funds were a breach of trust. In Rer Graphicshoppe Ltd. {2004],
CarsweliOnt 5430, [2004] No. 5169, the Court noted at paragraph 18,

... that the fact that a trustee has commingled funds does not per se destroy
the trust under common law,,."

At paragraph 19, the Court stated:
ot is Incorrect to say that commingling destroys a trust. If this were so, &

wrongead beneficiary could never assert a personal remedy against a breaching
trustes,"

As long as the trust funds have not been spent or have been replaced, trust funds can be recovered even
if they have been comingled. See Edmonton Pipe Industry Pension Plun Trust Fund (Trustees of) v.
3509814 Alberta Ltd. [2000], ABCA 146.

£3241250,20CX;1
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As Sears has always been aware of the trust and now, with Sears' CCAA counsel and the Monitor having
been advised of the same, we expect and request that the funds held in trust for our client be removed
from the general accounts of Sears and placed into a separate account for the benefit of Alaris. Further,
we expect that until that action, Sears will not permit the funds in its general account te drop below the
amount of our client's trust property., We ask for your immediate confirmation of the foregoing,

We note that it is incumbent on any CCAA applicant to act with due diligence and in geod faith. The
intentional comingling of funds and the refusal to restore trust funds te their proper status, constitutes a
lack of good faith and could affect Sears CCAA proceedings if this situation is not remedied immediately.
in this regard, we also note that Sears and Alaris corresponded regularly between April, 2017 and June,
2017, with respect to the funds recelved from SHS' Receiver and from guarantors. At that time, Sears
detayed finalizing the Aliocation and Distribution Agreement until shortly before the CCAA proceedings
and refused to agree to any trust conditions regarding the execution thereof, Sears also delayed its
distributian of Receivership funds at a time when it obviously knew that it would be entering into CCAA
proceedings.

Finally, we note that Danfel Waestreich, Divisional Vice President, Central Operations and Senior

Corporate Counsel, was the individual who dealt with receipt of funds from the SHS Receivership. Mr,
Waestreich was, at all times, aware of tha trust provisions in the Inter-Creditor Agreement between Sears
and Alaris. Indeed, those trust provisions were the basis of the distribution process in the SHS
Receivership proceedings (a fact which the Receiver of SHS can readily confirm). Mr. Westreich
knowingly and actively permitted the breach of trust by Sears by failing to keep the funds received from
the SHS Receivership separate and in trust for Alaris and as a result, he may be liable to Alaris
personally. Our client is strongly considering Including Mr. Westreich persanally in any relief sought in
this matter,

We require a response to the foregoing at earliest convenience and in any event, no later than 2 weeks
from the date of this letter, failing which we wilt seek instructions to bring an application for relief in the
CCAA proceedings.

Yours truly,

FELDLLP

Douglas Nishimura

DSN/eh

Ce: Norton Rose Fulbright Canada LLP, Attention: Orestes Pasparakis

£3241290.00CK;1
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Our Matter Number: 1179649

Sent By Electronic Mail

Field Law LLP
400 - 444 7 Avenue SW
Calgary, AB T2P 0X8

Attention:  Douglas 8. Nishimura

Dear Mr. Nishimura:

RE: In the Matter of 2 Plan of Compromise or Arrangement of Sears Canada Ine.
et al. (Court File No. CV-17-11846-00CL) (the “CCAA Proceedings™)

We are writing in response to your letter dated August 17, 2017, We belicve it is important
to clarify the terms and agreements that govern various amounts that may be owing by
Sears Canada Inc. (“SCT”) to Alaris Income Growth Fund Partnership (“Alaris™), Your
previous letters suggested that all such amounts were governed by the Intercreditor
Agreerent dated October 31, 2013 (the “Intercreditor Agreement™) and an Enforcement
Proceeds Allocation and Distribution Agreement entered into in June, 2017 (the
“Allocation and Distribution Agreement”), However, we also understand that SCI and
Alaris entered into a Distribution Agreement dated October 7, 2014 (the “Distribution
Agreement”), which governs amounts that may be owing by SCI to Alaris. We have set
out our analysis of the amounts that may be owing by SCI to Alaris below and understand
that the Monitor, who is copied on this correspondence, agrees with this analysis.

The Intexcreditor Agreement and Allocation and Distribution Agreement!

Pursuant to its terms, the Intercreditor Apreement governs the allocation of funds between
SCI and Alaris regarding the enforcement of the Loan Documentation, the Loan Security
and related guarantees (the “Enforcement Proceeds™) in conmection with the Sears
Principal Amount ($2,000,000) and the Alaris Principal Amount ($2,000,000) loaned to
SHS Setvices Limited Partnership and SHS Services Management Inc. (collectively,
“SHS™).

SCI does not dispute the fact that, pursuant to the Intercreditor Agreement; (i) the
Enforcement Proceeds were to be rateably shared by SCI and Alaris; and (il) any

' Terms used in this section have the meanings ascribed to them in the Intercreditor Agreement and the
Allocation and Digtribution Agreement, as appheable.

LEGAL_ 1145699741
AL |A5699T41.6 osler.com
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Enforcement Proceeds owing by SCI to Alaris or by Alaris to SCI were to be received and
held in trust and segregated for the benefit of the party to whom they were payable.

It is our understanding that SCI and Alaris realized $800,000 and $625,000, respectively,
of Enforcement Proceeds from various guarantors under the Loan Documentation and Loan
Security. This fact was memorialized in the recitals to the Allocation and Distribution
Agreement, pursnant to which SCI and Alaris confirmed that “in full and final satisfaction
of thie cbligations of both Parties wunder the Infercreditor Agreement with respect to the
currently held Enforcement Proceeds, Sears shall pay $87,500 (such funds, the “Distributed
Funds™) to Alatis,..” ?

The Distribution Agreement?

Putsuant to section 5 of the Distribution Agreement, the Distribution Agreement governs
the allocation of all funds distributed by the Receiver or Trustee of SHS to SCI in respect
of its Loan Security and Other Security (the “Receivership Funds™), subject to certain
exclusions. Notably, unlike the Intercreditor Agreement, the Distribution Agreement does
not require SCI to segregate or hold any Receivership Funds in trust for the benefit of
Alaris.

Pursuant to sections 6 to 8 of the Distribution Agreement, SCI and Alaris were to determine
and designate all Receivership Funds received as “Split” or *No Split” funds, 50% of
“Split” funds were to be paid by SCI to Alaris. We understand that SCI has received
approximately $1,500,000 in Receivership Funds from the Trustee of SHS, but that to date,
no formal split analysis has been undertaken i respect of the Receivership Funds.
Accordingly, the amount to be paid by SCI to Alaris pursuant to the Distribution
Agreement, if any, remains unclear at this time,

Characterization of Funds Owing to Alaris*

Based on the operation of the Intercreditor Agreement and the Allocation and Distribution
Agreement, Alaris’ trust claim is limited to the $87,500 of Enforcement Proceeds (the
“Alaris Trast Amount™), SCI has engaged in discussions with the DIP ABL Lenders and
the DIP Term Lenders (collectively, the “DIP Lenders”) regarding the Alaris Trust
Amount, The DIP Lenders are of the view that, pursuant to paragraph 50 of the Initial

2 See section 1 of the Allocation and Distribution Agreement,
3 Terms used in this section have the meanings ascribed to them in the Distribution Agreement, as applicable.

4 Terms used ih this section have the meanings aseribed to them in the Amended and Restated Initial Order
dated June 22, 2017, in these CCAA Proceedings (the “Initial Order™).

LECAL_UH5699741,6
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Order, the cowt-ordered Charges in favour of the DIP Lendets rank in priotity to all trust
claims, including the trust claim asserted by Alaris in respect of the Alatis Trust Amount,
Accordingly, the Alaris Trust Amount shall be held by SCI in a separate, segregated

account pending a formal determination regarding creditor priorities and the distribution
of funds from SCI's estate to its creditors.

With respect to the Distribution Agreement, any Receivership Funds that may be payable
by SCI to Alaris thereunder were not required to be segregated and held in trust by SCI for
the benefit of Alaris. Accordingly, any claims of Alaris for such amounts would be pre-
filing unsecured claims against SCI, the quantum of which will only be determined once
the required split analysis is completed. Alatis will have an opportunity to file a Proof of
Claim with respect to any amounts it believes it may be owed to it by SCI in any claims
process conducted in the CCAA Proceedings,

Allegations of Bad Faith and Breach of Trust

SCI denies all allegations of bad faith and breach trust on behalf of itself and Mr. Daniel
Westreich, The suggestion that Mr. Westreich knowingly and actively permitted a breach
of trust is unfounded and not supported by the facts. In particular, with respect to the
Receivership Proceeds, there has never been an obligation to hold such funds in trust for
Alaris and accordingly, no breach of trust could have taken place.

Yours very truly,

<
e

Michael S. Shakra

¢ Michael De Lellis, Osler, Hoskin & Harcourt LLP
Jim Robinson, FTT Consulting Canada Inc.
Virginie Gauthier, Norfon Rose Fulbright Canada LLP
Alan Merskey, Norton Rose Fulbright Canada LLP
Daniel Westreich, Sears Canada Inc,

LEGAL_):45630741.6
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Your File:

-d/.v""
September 15, 2017 This js Exhibit s .
referred to In ghe d it c{\ (
VIA EMIAIL: mshokra@osler.com LAY
Sw{'*ljef me this T — day o!
Osler, Hoskin & Harcourt LLP O bi-j\ 2
Box 50, 1 First Canadlan Place e *“”"“""”’”MW
Toronto, ON MB5X 1B8 =
A Commissloner 570 iﬁ“ @an‘ﬂ for the Province of Alberta
Attention: Michael S, Shakra ICHAEL ONA]‘D ERWN T
/ ~4 Commissioner’ Eor Qaths/Notary Publ!c =

in and for tha Province of Albaria

Re! Sears Canada Inc, {“Sears”) -~ CCAA Proceedings and
Alaris income Growth Fund Partnership (“Alaris”)

We write In response to your letter of September 6, 2017, Needless to say, this fetter Is disappointing to
our client, who has reviewed the same. Sears’ position Is not In keeping with the level of trust and
mutual co-operation under which the parties operated throughout the bankruptey and recelvership
proceéedings of SHS.

with respect, the suggestion in your letter that the Inter-Creditor Agreement dated October 31, 2013
{“Inter-Creditor Agreement”) is somehow trumped by the Distribution Agreement dated October 7,
2014 is not In accordance with the contractual language, or the history of the parties involvement. Your
latter also suggests that there is some significance to the fact that the trust arrangemant in the inter-
Creditor Agreement was not explicitly referred to In the Enforcement Proceeds Allocation and
Distribution Agresment entered Into in June 2017, This is a fundamentally flawed premise, Both
Agreements stem from and are subject to the Inter-Creditor Agreement. In fact, the whole rationale for
these Agreements was the fact that the Inter-Creditor Agreement existed and o deal with that fact in
the context of the SHS Receivership and the two guarantee actions. The Afiocation and Distribution
Agreement expressly states that it is subject to the Inter-Creditor Agreement provislons, We are fully
prepared to adduce in evidence correspondence among Sears, the Receiver and our client that confirms
this,

We fundamentally disagree that Afaris’ trust claim is limited to $87,500 of enforcement proceeds, The
trust clalm of Alarls is also for 50% of the “split” amounts distributed to Sears in the Receivership
proceedings of SHS. This was always the agreement and is the very premise under which the
Receivership was itiated. Accordingly, we demand that that amount be segregated along with the
$87,500 referred to In pages 2 and 3 of your letter, Failure to do so will result, not in a claim filed in the
Proof of Claim pracess, but rather, in an application made forthwith in the CCAA proceedings. [n such an
application, the full details of the communications underlying the entire Receivership proceedings, the
split of Recelvership proceads and the expectations of the parties shall be made clear, It will be obvious

C3281690.00CK;1
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in the evidence that the obllgations of Sears were well known to It, Including its officer, Danie}
Westreich,

We request that you provide us with a copy of the service list at your eartiest convenlence, so that we
may initlate our application.

Yours truly,

FIELD LLP /*"”’”D

e

Douglas Nishimura

DShN/eh/kh

cc! client

€3281640,.DOCX;1
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COURT FILE NO. CV-17-11846-00CL

IN THE MATTER OF A PLAN OF ARRANGEMENT AND COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC,,
CORBEIL ELECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC. SEARS CONTACT SERVICES INC., INITIUM
LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS
FLOOR COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 1001171
CANADA INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 16886 CANADA INC., AND

3339611 CANADA INC.

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

PROCEEDING COMMENCED AT TORONTO

AFFIDAVIT OF DARREN DRISCOLL
SWORN OCTOBER 19, 2017

Field LLP
400, 444 — 7 Avenue S.W.
Calgary AB T2P 0X8

Lawyer: Douglas S. Nishimura
Telephone Number:  (403) 260-8548
Fax Number: (403) 264-7084

Lawyer for Alaris Income Growth Fund Partnership
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Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MR. JUSTICE HAINEY THURSDAY, FEBRUARY 15, 2018

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c.
C-36, AS AMENDED

IN THE MATTER OF A PLAN OF ARRANGEMENT AND COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL ELECTRIQUE INC,, S.L.H.
TRANSPORT INC., THE CUT INC. SEARS CONTACT SERVICES INC., INITIUM
LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND
SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC,,
2497089 ONTARIO INC,, 6988741 CANADA INC., 1001171 CANADA INC., 1592580 ONTARIO
LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 16886 CANADA INC., AND
3339611 CANADA INC.

ORDER
(Declaration of Trust)

THIS MOTION, made by Alaris Income Growth Fund Partnership ("Alaris"), pursuant to the
Companies' Creditors Arrangement Act, R.S.C. 1985, c. c-36, as amended (the "CCAA") for an Order of
direction with respect to certain funds currently held by Sears Canada Inc. ("Sears"), was heard this day

at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion of Alaris and on hearing the submissions of respective
counsel for Alaris, the Monitor and such other counsel as were present, no one else appearing although

duly served as appears from the Affidavit of Service of Elvina Hussein sworn , filed:

SERVICE AND DEFINITIONS

1. This COURT ORDERS that the time for service of this Notice of Motion and the Motion Record
here is hereby abridged and validated so that this Motion is properly returnable today and hereby

dispenses with further service thereof.

2. THIS COURT DECLARES that the funds in the amount of $837,500 (the "Trust Funds") received
by Sears in the Receivership proceedings of SHS Services Management Inc. et al ("SHS") were

received and held in trust on behalf of Alaris.

C3426086.D0CX;1



3. THIS COURT ORDERS that Sears forthwith pay the Trust Funds to Alaris.
4.  THIS COURT ORDERS that Sears provide an accounting for the Trust Funds.

5. THIS COURT ORDERS that costs on a solicitor and client basis are hereby awarded to Alaris.

C3426086.D0CX;1
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COURT FILE NO. CV-17-11846-00CL

IN THE MATTER OF A PLAN OF ARRANGEMENT AND COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC,,
CORBEIL ELECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC. SEARS CONTACT SERVICES INC., INITIUM
LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS
FLOOR COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 1001171
CANADA INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 16886 CANADA INC., AND

3339611 CANADA INC.

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

PROCEEDING COMMENCED AT TORONTO

ORDER
(Declaration of Trust)

Field LLP
400, 444 — 7 Avenue S.W.
Calgary AB T2P 0X8

Lawyer: Douglas S. Nishimura
Telephone Number:  (403) 260-8548
Fax Number: (403) 264-7084

Lawyer for Alaris Income Growth Fund Partnership
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COURT FILE NO. CV-17-11846-00CL

IN THE MATTER OF A PLAN OF ARRANGEMENT AND COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC,,
CORBEIL ELECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC. SEARS CONTACT SERVICES INC., INITIUM
LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS
FLOOR COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 1001171
CANADA INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 16886 CANADA INC., AND

3339611 CANADA INC.

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

PROCEEDING COMMENCED AT TORONTO

MOTION RECORD OF ALARIS INCOME GROWTH FUND
PARTNERSHIP

(returnable February 15, 2018)

Field LLP
400, 444 — 7 Avenue S.W.
Calgary AB T2P 0X8

Lawyer: Douglas S. Nishimura
Telephone Number:  (403) 260-8548
Fax Number: (403) 264-7084

Lawyer for Alaris Income Growth Fund Partnership
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